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HIS ARTICLE purports to analyze in some retrospect certain 

national as well as international legal aspects of the Korean incident, 

which—in the words of the United States Secretary of State— 
is in fact a war “in the usual sense of the word.” The history leading 
to the Korean war has been well explored.? Following a request of the 
United States Government, the Security Council of the United Nations 
convened on June 25, 1950 and passed a resolution in the absence of the 
Soviet delegate but in the presence of a Chinese delegate acting, as it 
appears, on behalf of the Chinese Nationalist Government in exile, which 
reads as follows: 


The Security Council: 


Recalling the finding of the General Assembly in its resolution of 21 October 1949 
that the Government of the Republic of Korea is a lawfully established government 
“having effective control and jurisdiction over that part of Korea where the United 
Nations Temporary Commission on Korea was able to observe and consult and in which 
the great majority of the people of Korea reside; and that this Government is based on 
elections which were a valid expression of the free will of the electorate of that part of 
Korea and which were observed by the Temporary Commission; and that this is the only 
such Government in Korea”; 


Mindful of the concern expressed by the General Assembly in its resolutions of 
12 December 1948 and 21 October 1949 of the consequences which might follow unless 
Member States refrained from acts derogatory to the results sought to be achieved by 
the United Nations in bringing about the complete independence and unity of Korea; and 


1 Testimony of Secretary of State, Dean G. Acheson, before the combined Senate Armed Services and 

oreign Relations Committees, June 7, 1951: 

“Senator Bird: . . . Do you regard the conflict in Korea as a police action? 

Secretary Acheson: I regard it as a military action to repulse the attack made against the 
Republic of Korea. 

Senator Byrd: When does a military action or police action cease to be such and become 
a war? 

Secretary Acheson: Well, I think in the ordinary popular sense it is a war if you have 
fighting in military formations. 

Senator Byrd: You recognize it as a war now? 

Secretary Acheson: Yes, sir; in the usual sense of the word there is a war. 


2See for instance: Department of State, United States Policy in the Korean Crisis (Washington, D.C.., 
ublication 3922, Far Eastern Series 34, July 1950), here —_ cited as Korean Crisis; see also U.N. 
doc. 1950/1./8., Korea and the United Nations (New York, Columbia University Press, October 
1950). For a critical analysis see F. B. Schick, “Videant Consules,”’ The Western Political 


Quarterly, Vol. Ill (September, 1950), pp. 311-325. 
539 





540 THE WESTERN POLITICAL QUARTERLY 


the concern expressed that the situation described by the United Nations Commission 
on Korea in its report menaces the safety and well .being of the Republic of Korea and 
of the people of Korea and might lead to open military conflict there; 


Noting with grave concern the armed attack upon the Republic of Korea by forces 
from North Korea, 


Determines that this action constitutes a breach of the peace, 
I. Calls for the immediate cessation of hostilities; and 


Calls upon the authorities of North Korea to withdraw forthwith their armed forces 
to the thirty-eighth parallel; 


II. Requests the United Nations Commission on Korea 


(a) To communicate its fully considered recommendations on the situation with 
the least possible delay; 


(b) To observe the withdrawal of the North Korean forces to the thirty-eighth 
parallel; and 


(c) To keep the Security Council informed on the execution of this resolution; 

III. Calls upon all Members to render every assistance to the United Nations in 
the execution of this resolution and to refrain from giving assistance to the North Korean 
authorities.’ 

The Security Council resolution of June 25, 1950, was adopted at 
5:45 p.m. by a vote of 9 to 0, with Soviet Russia—a permanent Member— 
absent, Yugoslavia abstaining, and the Chinese representative voting for 
the “Republic of China.” 

The intention of the United States Government, as stated in its 
original draft (U.N. doc. $/1497), was not to call upon all parties con- 
cerned for immediate cessation of hostilities. The relevant passages of the 
American draft resolution read: 





The Security Council 


. . . Noting with grave concern the armed invasion of the Republic of Korea by 
armed forces from North Korea, 


Determines that this action constitutes a breach of the peace, 


I. Calls upon the authorities in North Korea 
(a) To cease hostilities forthwith... . 


As stipulated in Article 40 of the United Nations Charter, the 
Security Council, if applying this Article before taking enforcement action, 
must not address itself only to one disputant but has to “call upon the 
parties concerned to comply with such provisional measures as it deems 
necessary or desirable.” It is apparently this important consideration: which 
prompted the Security Council to amend the United States draft to read 
as follows: 


The Security Council 


. . . Noting with grave concern the armed invasion of the Republic of Korea by 
armed forces from North Korea, 

Determines that this action constitutes a breach of the peace, 

I. Calls for the immediate cessation of hostilities; and 

Calls upon the authorities of North Korea to withdraw forthwith... . 


3 Korean Crisis, op. cit., p. 16; for the official text see U.N. doc. S/1501. 
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It will be noted that in the revised draft, the Security Council calls 
upon all parties concerned for the immediate cessation of hostilities. It is 
also important to emphasize that the Security Council resolution of 
June 25, 1950 does not call upon, or authorize, Members of the United 
Nations to institute military action. The only action called upon Members 
was “... to render every assistance to the United Nations in the execution 
of this resolution and to refrain from giving assistance to the North Korean 
authorities.” The fact is that the resolution of June 25, 1950, merely 
determined that the military action of the North Koreans constituted a 
breach of the peace. 

When the news of the outbreak of hostilities in Korea was received, 
the President of the United States was away from Washington. He 
returned to Washington at 7:00 p.m., Sunday, June 25, 1950, and went 
into an immediate dinner conference at the Blair House with the Secre- 
taries of State and Defense, their senior advisers, and the Joint Chiefs of 
Staff. Thereupon, that same evening, the President authorized General 
Douglas MacArthur to begin immediately sending arms, ammunition, and 
military supplies to the Republic of Korea. This action was made public 
in a White House press statement issued the next day, Monday, June 26, 
1950.4 On that same day, June 26, 1950 (Korean time), the Korean 
National Assembly telegraphed the President and the Congress of the 
United States appealing for “. . . your increasing support and [asking] that 
you at the same time extend effective and timely aid... .” A similar 
message was sent to the United Nations appealing for “. . . your immediate 
and effective steps to secure peace and security not only for Korea but 
also for the peace-loving peoples of the world.” 

The President’s order to General MacArthur had preceded these 
requests. 

On the morning of June 27, 1950, the President announced that 
inasmuch as the North Koreans had defied the orders of the Security 
Council to preserve international peace and security he had “. . . ordered 
United States air and sea forces to give Korean Government troops cover 
and support.” ® That afternoon, the representative of the United States 
4The second paragraph of the President’s statement of June 26, 1950, reads as follows: “Our concern 

over the lawless action taken by the forces from North Korea, and our sympathy and support for 

the people of Korea in this situation, are being demonstrated by the cooperative action of American 


personnel in Korea, as well as by steps taken to expedite and augment assistance of the type being 
furnished under the Mutual Defense Assistance Program.” 

5 Statement by the President, June 27, 1950. The decision to intervene with air and sea forces was made 
at the White House on Monday evening, June 26, 1950. In testimony before the Combined Senate 
Committee on Armed Services and Foreign Relations, former Secretary of Defense, Louis A 
Johnson, testified in part as follows (on June 14, 1951): 


“Secretary Johnson: . Many of us met the President at the airport on Sunday evening when 
he came in. Secretary Acheson and myself rode to the Blair House with the President. There 
was a period of time before dinner at 7:45 to which dinner there had been invited all the 


members of the Joint Chiefs of Staff and the Chairman thereof and the Secretaries of Army, 
Navy and Air Force and myself, Secretary Acheson and several others of the State Department. 

. When we adjourned, the impression was that we would get together the next day, and 
there were conferences the next day, but that whole group, less a few but not less any of the 
military men I named, met again on Monday evening, and at that time the decision on motion 
of Secretary Acheson was made to send the navy and the air force into the situation, the United 
Nations having met at 3:00 o’clock on the previous Sunday afternoon and declared North Korea 
an aggressor.’ 
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placed the President’s announcement before the Security Council together 
with the information that the United States considered it “. . . the plain 
duty of the Security Council to invoke stringent sanctions to restore inter- 
national peace.” ®° The United States ambassador, on behalf of his govern- 
ment, introduced a draft resolution to accomplish that purpose.? The 
proposed resolution recommended that 

. the Members of the United Nations furnish such assistance to the Republic of Korea 


as may be necessary to repel the armed attack and to restore international peace and 
security in the area. 


The resolution was adopted, without amendment or change, on June 27, 
1950, at 10:45 p.m., by a vote of 7 to 1 (Yugoslavia), with two absten- 
tions (India and Egypt), and one absence (Soviet Russia). 

The next morning, June 28, 1950, at his news conference in Washing- 
ton, the Secretary of State emphasized that all actions which the United 
States had taken in support of the United Nations after June 25, 1950, 
in Korea had been “. .. under the aegis of the United Nations.” 

On June 29, 1950, two days after the Security Council had adopted 
its resolution calling for military assistance to the Republic of Korea, the 
Secretary General of the United Nations dispatched a formal telegram 
to the Secretary of State of the United States calling 

. the attention of your government to the resolution adopted by the Security Council 
at its 474th meeting on 27 June 1950 which recommends that the Members of the 


United Nations furnish such assistance to the Republic of Korea as may be necessary 
to repel the armed attack and to restore international peace and security in the area. 


’ 
The Secretary General’s telegram went on to say: 
In the event that your government is in a position to provide assistance it would 
facilitate the implementation of the resolution if your were so good as to provide me 


with an early reply as to type of assistance. I shall transmit the reply to the Security 
Council and to the Government of the Republic of Korea. 


Similar messages were sent to the governments of all other Members 
of the United Nations. 

The next day, June 30, 1950, the representative of the United States 
to the United Nations formally informed the Secretary General of the 
United Nations that 

. in pursuance of the United Nations Security Council resolution of 25 June 1950 
requesting member nations to refrain from giving assistance to North Korean authorities 
the United States Government had . . . instituted an embargo on all United States 
exports to the North Korean area, effective at 4 p.m. Eastern Daylight Saving Time, 


June 28, 1950.° 


® U.N. doc. S/PV.474. 
TU.N. doc. S/1508/Rev. 1. 
8 U.N. doc. S/1531. 
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That same day (June 30, 1950), the White House issued a press 
release announcing that the President “. . . had authorized the United 
States Air Force to conduct missions on specific military targets in North- 
ern Korea wherever militarily necessary, and had ordered a naval blockade 
of the entire Korean coast.” The concluding sentence of the press release 
announced: 


General MacArthur has been authorized to use certain supporting ground units. 


Then, on July 6, 1950, the representative of the United States to the 
United Nations formally replied to the Secretary General’s telegram of 
June 29, 1950, and informed him of the military action which the Pres- 
ident had ordered in response to the Security Council resolution of 
June 27, 1950.° On July 7, 1950, the Security Council adopted a resolution, 
its third in respect to the Korean conflict, recommending that all Mem- 
bers providing military forces and other assistance pursuant to the resolu- 
tions of June 25 and June 27, 1950, “. . . make such forces and other 
assistance available to a unified command under the United States. . . .” 
That resolution requested the United States to designate the commander 
of the forces in Korea and authorized the use of the United Nations 
flag in the course of operations against North Korean forces.’® The vote 
on the resolution was 7 to 0, with three abstentions (Egypt, India, and 
Yugoslavia), and one absence (Soviet Russia). 

In the course of the discussion preceding the adoption of the resolu- 
tion of July 7, 1950, the President of the Security Council, then 
Mr. Sunde of Norway, pointed out that the conflict in Korea, far from 
being “a short and decisive police action” as some had hoped, had turned 
into “a pitched battle of unforeseeable duration.” 11 The United States 
delegate, Warren Austin, pointed out that the United States had con- 
sidered the resolution in advance but had not authored it. He informed 
the Security Council that his government was 

. grateful indeed that we could be excused from doing that, and that so great and 
friendly nations as the United Kingdom and France should become the sponsors of this 
vital resolution. We have already accepted the responsibilities of this resolution. In 


spirit if not in word, this resolution has been in effect since the very first resolution 
adopted in response to the call for help from Korea.” 


It was by the series of decisions set forth above that the armed forces 
of the United States were committed to military action in Korea. There 


was no consultation with the Congress nor was Congressional approval 
sought. The decisions were made on behalf of the United States by the 


®U.N. doc. S/1580. 
10U.N. doc. S/1588. 
11U.N. doc. S/PV 476. 
12 Ibid. 
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Executive Department of the Government. Certain members of the 
Foreign Relations and Armed Services Committees of the Congress had 
been called to the White House on the morning of June 27, 1950.2° They 
were there, however, only to be informed by the President of action he 
had already decided upon, not for purposes of consultation and advice 
in the formulation of a course of action yet to be formulated. Those 
members of Congress who were summoned to the White House at 10:30 
a.m. on June 27, 1950, however, were not empowered with the authority 
to speak for the Congress as a whole or even for their own political 
parties. In fact, they had not been given the opportunity to consult 
with the Congress or with other members of their party, nor had they been 
given an opportunity to place the matter before their party policy com- 
mittees."! 

It is significant to note, too, that Article 51 of the Charter of the 
United Nations recognizes that Members have “the inherent right of 
individual or collective self-defense if an armed attack occurs against a 
Member of the United Nations, until the Security Council has taken 
measures necessary to maintain international peace and _ security.” 
Article 51 refers specifically to attacks against a Member. Although the 
Republic of Korea had several times applied for membership in the United 
Nations, it was not a Member in June 1950, when the attack occurred, 
nor has it since been admitted. 

It has also been pointed out that since Article 27 of the Charter 
requires that decisions of the Security Council shall be by affirmative 
vote of seven Members, including the concurring votes of the five perma- 
nent Members, the failure of the Soviet Union to vote affirmatively on 
the resolutions of June 25, June 27, and July 7, 1950, may have amounted 


13 96 Cong. SS ag 9230 (June 27, 1950). 
Ar. Lucas: I will say to the Senator from Missouri that the President had at least 12 to 15 
Members of the House and the Senate attend the conference at the White House this morning. 

Kem: By whom were the members of the conference selected? 

Me — I do not know who selected them. 

Mr. Kem: Were they supporters of the so-called bipartisan policy, or were any representatives 
on from the so-called critics of that policy? 

Lucas: The Senator from New Hampshire (Mr. Bridges) was there, and the Senator from 
Chane (Mr. Wiley) was there. Most of the members of the Senate and the House who 
attended the conference are members of the Committees on Armed Services, the Committee on 
Foreign Relations, and the Committee on Foreign Affairs. 1 should think that they would be the 
appropriate committees from which members for such a conference should be selected. 

Mr. Smith of New Jersey: Mr. President, will the Senator yield? 

Mr. Lucas: I yield to the Senator from New Jersey. 

Mr. Smith of New Jersey: I want to say to the able majority leader that present at the con- 
ference were members of the Senate Committee on Foreign Relations and the House Committee 
on Foreign Affairs, and members of the Senate and House Committees on Armed Services. Both 
Democrats and Republicans were present. As I observed the conference I felt that an attempt 
had been made to have both sides of the aisle in the House and in the Senate present when this 
important decision was made. Military amd naval representatives were also there.’ 


14 Speech ». United States Senator Robert A. T’ft, July 28, 1950: “I think it is important to point out, 
t. President, that there has been no pretense of any bipartisan foreign policy about this action. 
The leaders of the Republican Party in Congress have never been consulted on the Chinese policy 
or Formosa or Korea or Indochina. Republican members of the Foreign Relations Committee and 
of the Armed Forces Committee were called to the White House at 10:30 a.m. on June 27, and 
were informed with regard to the President’s statement, but, of course, they had no opportunity 
to change it or to consult Republican policy committees in either the House of Representatives 
or the Senate’ (96 Cong. Rec. 9320 [1950]). 
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to a “veto.” 15 The failure of the Soviet delegate to vote on the resolution 
of June 25, 1950, has also been referred to as “another attempt at veto by 
walkout.” ?® In reply to these objections, the United States Department of 
State maintained that by a series of precedents the practice had been 
established whereby abstention by permanent Members of the Council 
was not regarded as a veto.!7 Since the Soviet delegate did not abstain 
from voting but was absent with the declared purpose that no decision 
of the Security Council made during this absence must be considered as 
legally valid, the Department of State found it correct to declare that 
“the voluntary absence of a permanent Member from the Security Council 
is clearly analogous to abstention.” ?* This analogy has been rejected as 
legally untenable.’® Moreover, it is the contention of the Communist bloc 
in the United Nations that the continued absence of the Soviet delegate 
from the Security Council since January 10, 1950, was forced upon this 
permanent Member by the presence in the Security Council of a Chinese 
delegate who, in the view of the Communist bloc, no longer represented 
the “Republic of China” as provided for in Article 23 of the Charter. 
In any event neither the resolution of June 25, 1950, nor the resolution 
of June 27, 1950, had the required concurring vote of all of the permanent 
Members of the Security Council. 

Article 43 of the Charter of the United Nations defines the duty of 
Members with respect to contributions of military and other assistance for 
maintenance of international peace and security. In this article Members 
undertake to make available to the Security Council, on its call and in 
accordance with special agreements, armed forces, assistance and facilities 
including rights of passage necessary for the purposes of maintaining 
international peace and security. It was provided that agreements for such 
contributions shall govern the number and types of forces, their degree 
of readiness and general location, and the nature of the facilities and 
assistance to be provided. Subsection 3 of Article 43 then states: 

The agreement or agreements shall be negotiated as soon as possible on the initia- 
tive of the Security Council and groups of Members and shall be subject to ratification 
by the signatory states in accordance with their respective constitutional processes. 

To date, Article 43 has not been implemented. Not a single special 
agreement for furnishing to the Security Council armed forces and other 
15 Speech by United States Senator Robert A. Taft, July 28, 1950: ‘“‘Article 27 provides that decisions 

of the Security Council on all matters shall be made by an affirmative vote of seven members, 

Se Thcteed Wacaons Cher” nals geovties Gor, nmn cum fp Gp concurting coms of ts 

mg ee hy gg gy PE OE ye ® 4 fF I 


veto must be expressed by a negative vote, even though it seems directly contrary to the language 


of article 27. ..”’ (96 Cong. Rec. 9323 [1950]). 
16 Editorial, ““War in Korea,” New York Times, June 26, 1950. 
17 Department of State, Press Release No. 702, June 30, 1950. 
18 Korean Crisis, op. cit., p. 63. 
19 See for instance Schick, op. cit., pp. 319 ff. 
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assistance for the purpose of maintaining international peace and security 
has ever been negotiated. None of the forces fighting in Korea under the 
flag of the United Nations are there pursuant to the special agreements 
referred to and required by Article 43 of the Charter as preliminary to the 
furnishing of such forces.2° Pending the coming into force of special 
agreements referred to in Article 43, the Charter of the United Nations 
(Article 106) stipulates that the parties (China, Soviet Russia, United 
Kingdom, United States) to the Moscow Declaration of October 30, 1943, 
and France shall 

consult with one another . . . with a view to such joint action on behalf of the Organiza- 
tion as may be necessary for the purpose of maintaining international peace and security 
(italics supplied). 

One may consider as legally incorrect the repeated statements of 
present Administration spokesmen that American troops in Korea are part 
of a United Nations army. In view of the mandatory provisions of 
Article 106 of the United Nations Charter, it is even legally hazardous, 
though perhaps politically quite convenient, to accept the version that 
Americans are in Korea on behalf of the United Nations since joint 
action under Article 106 of the United Nations Charter presupposes 
agreement on such action between the governments of China, France, 
the United Kingdom, the United States and Soviet Russia. Lacking such 
agreement it is difficult to support the Administration’s “War by Executive 
Order” on the basis of existing international law. 

When the United Nations Charter was before the Congress in 1945, 
the thought was expressed that membership might be construed as an 
advance authorization for the use of American armed forces in war-like 
activities for the preservation of international peace and security. It was 
feared that Congressional approval of the Charter might involve a sur- 
render by Congress of its control over the armed forces of the United 
States and thus could result in the commitment of American troops to 
war without a declaration of war by Congress. In an attempt to allay 
these apprehensions, Mr. John Foster Dulles of New York, who had been 
one of the advisers of the United States delegation at the San Francisco 
Conference, informed the Senate Foreign Relations Committee: 


Under our Constitution, the President, and the President alone, directs the current 
conduct of foreign affairs. But there can be no declaration of war except by the Con- 
gress. That is our internal procedure, it will remain our internal procedure, and all the 
world knows that fact. 


2®In the course of debate on the Security Council Resolution of July 7, 1950, the representative of the 
nited Kingdom to the United Nations, Sir Gladwyn Jebb, stated in part as follows: . Had 

the Charter come fully into force and had the agreement provided for in Article 43 of the 
Charter been concluded, we should, of course, have proceeded differently, and the action to be 
taken by the Security Council to repel the armed attack would no doubt have been founded on 
article 42. As it is, however, we can naturally only act under article 39, which enables the 
Security Council to recommend what measures should be taken to restore international peace 

and security. The necessary recommendations were duly made in the resolution of June 25 and 27, 

but in the nature of things they could only be recommendations to individual members of the 


United Nations. . .” (U.N. doc. S/PV/476) 
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It may or it may not hereafter become useful to decide by legislation whether or 
not the use of our military contingent to enforce peace is the equivalent of a declaration 
of war. But surely we can better determine that when we know what it is that we are 
talking about. Today there is no military contingent. After the organization is estab- 
lished the organization may negotiate with the members for military contingents. That 
agreement for military contingents, so far as the United States is concerned, will be 
subject to the ratification and consent. of the Senate.” 


At the conclusion of his remarks, Mr. Dulles was questioned by sev- 
eral members of the Senate Foreign Relations Committee. The Senator 
from Colorado, Mr. Milliken, and Mr. Dulles engaged in the following 
colloquy: 


If I understood you correctly, Mr. Dulles, I thought you said that the Senate will 
have an opportunity to ratify the special agreement having to do with our contribution 
of force and material. 

Mr. Dulles: Yes, sir. 

Sen. Milliken: Is that your opinion? 

Mr. Dulles: That is not only my opinion, but it is expressly stated in the Charter 
that the agreements are subject to ratification by the states in accordance with their 
constitutional processes. 

Sen. Milliken: Then it is your opinion that to comply with our constitutional 
processes, that separate agreement would have to come to the Senate for ratification? 

Mr. Dulles: It is, and that was the view of the American delegation. I think there 
is no doubt whatever about that. 

Sen. Milliken: Is there any doubt about that, Mr. Dulles? 

Mr. Dulles: No. 

Sen. Milliken: And no disagreement of opinion on that? 


Mr. Dulles: No. 
Later in the questioning Mr. Dulles stated: 


It is clearly my view, and it was the view of the entire United States delegation, 
that the agreement which will provide for the United States military contingent will 
have to be negotiated and then submitted to the Senate for ratification in the same way 
as the treaty. 


On July 28, 1945, the last day of the debate about the Charter of the 
United Nations on the floor of the United States Senate, the following 
letter from the President of the United States, then in attendance at the 
Potsdam Conference, was read to the Senate: 


During the debate in the Senate upon the matter of the Senate’s giving its advice 
and consent to the Charter of the United Nations, the question arose as to the method 
to be followed in obtaining approval of the special agreements with the Security Council 
referred to in article 43 of the charter. It was stated by many Senators that this might 
be done in the United States either by treaty or by approval of a majority of both Houses 
of Congress. It was also stated that the initiative in this matter rested with the President, 
and that it was most important to know before action was taken on the charter which 
course was to be pursued. 

When any such agreement or agreements are negotiated, it will be my purpose to 
ask the Congress by appropriate legislation to approve them. 


21 United States Senate, Hearings before the Committee on Foreign Relations, Seventy-ninth Congress, 
First Session (U.S. Govt. Printing Office, Washington, 1945). 
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The United Nations Charter became operative on October 24, 1945. 
No additional legislation was required to make its self-executing provisions 
the supreme law of the land.*? The enactment of the “United Nations 
Participation Act of 1945” gave effect to the non-self-executing provisions 
of the Charter.** Section 6 of that Act provides as follows: 

The President is authorized to negotiate a special agreement or agreements with 
the Security Council which shall be subject to the approval of the Congress by appro- 
priate Act or joint resolution, providing for the numbers and types of armed forces, their 
degree of readiness and general location, and the nature of facilities and assistance, 
including rights of passage, to be made available to the Security Council on its call for 
the purpose of maintaining international peace and security in accordance with article 43 
of said Charter. The President shall not be deemed to require the authorization of the 
Congress to make available to the Security Council on its call in order to take action 
under article 42 of said Charter and pursuant to such special agreement or agreements 
the armed forces, facilities, or assistance provided for therein: 

Provided, That nothing herein contained shall be construed as an authorization to 
the President by the Congress to make available to the Security Council for such purpose 
armed forces, facilities, or assistance in addition to the forces, facilities, and assistance 
provided for in such special agreement or agreements. 


The Senate Foreign Relations Committee’s report 2* which accom- 
panied the United Nations Participation Act when it was brought before 
the Senate in November, 1945, contained the following statement in 
respect to the question of Congressional approval to troop commitments 
to the planned United Nations security force: 

The Committee believes that it is desirable to determine the question once and 


for all, and that it is appropriate to specify that the military agreement or agreements 
should be submitted for approval to the Congress. 


Even the most casual reading of Section 6 of the United Nations 
Participation Act indicates that agreements between the government of 
the United States and the Security Council for contributions of the 
United States forces to the United Nations shall be subject to Congres- 
sional approval. It will be noted, too, that Section 6 authorizes the 
President to make available to the Security Council “on its call” only such 
armed forces and services as are provided for in such Congressionally- 
approved agreements. Then, by the proviso to Section 6, the Congress 
specifically denies the President authority to furnish armed forces and 
services over and above those specifically provided for and specifically 
authorized by Congress in the agreements which it has approved. 

The record is clear. Article 43 of the United Nations Charter requires 
that commitments of armed forces by the United States to the United 
Nations be made in pursuance of specific agreements between the Security 
Council and the United States. The laws of the United States require 


22 Hackworth, 5 Digest of International Law 177 ff; see also p. 191 and citations therein. 


23 Public Law 264, 79th Cong., Ist Sess. (59 Stat. 619), as amended by Public Law 341, 81st Cong., 
Ist Sess. (63 Stat. 734). 


24 Report No. 717, 79th Cong., Ist Sess. 
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that such agreements not be entered into by the government of the 
United States without the approval of the Congress of the United States; 
and the President of the United States pledged his solemn word that 
such agreements would be submitted to the Congress for its approval. 
To date no such agreement has been negotiated between the Security 
Council and the government of the United States. Yet the President of 
the United States has ordered the armed forces of the United States into 
a conflict in Korea which is ostensibly being fought under the “aegis of 
the United Nations.” Neither has the President sought, nor does he 
appear to intend to seek, Congressional approval of his action. Thus the 
United States is at war by order of the President. 

However, there can be no retreat from reality. As the Korean conflict 
passes into its second year, there can no longer be any doubt that the 
United States is involved in a de facto war. The President circumvented 
both the Constitution of the United States and the Charter of the United 
Nations and by-passed the Congress when he committed the armed forces 
of the United States to war in Korea. However, neither the United States 
nor the token forces of some Members of the United Nations can now 
abandon Korea to the forces of commuunist-inspired armed aggression. 
Thus there is but one alternative: Decide upon the goal in Korea and 
then proceed to its achievement. 








LOCKE ON CAPITALIST APPROPRIATION 


C. B. MAcPHERSON 
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LTHOUGH John Locke’s theory of property has always been rec- 

ognized as an essential part of his theory of civil society and 

government, its full importance seems scarcely to have been real- 
ized. Nor has the attention given it been as careful as it deserves. Locke’s 
writings, of course, invite one to read between the lines; indeed, this is 
unavoidable if one is to make sense of the Second Treatise. But in doing 
so it is dangerously easy to neglect the plain statements and implications 
of the lines themselves in favor of some attractive theory which a careful 
reading of the lines would forbid. In nothing has this been more apparent 
than in the readings of Locke’s theory of property. The view presented 
here cannot claim to be exempt from this danger, but a fresh examina- 
tion of what Locke wrote about property rights may support a rather 
different view of the purpose, and hence the importance, of Locke’s theory 
of property, from that which has found favor recently. The purpose of 
this article is to suggest a consistent construction of Locke’s theory of 
property right, and to show that the assumptions involved were the 
assumptions made by Locke. The implications of his theory of property, 
and of its implicit assumptions, for his theory of the state, must be left 
mainly for later examination. 


The definition of property. We cannot begin to examine the implica- 
tions of Locke’s doctrine that “the great and chief end, therefore, of men’s 
uniting into commonwealths, and putting themselves under government, 
is the preservation of their property” (§124),' repeated in many variations 
throughout the Second Treatise (e.g., §§94, 134, 138, and 222), without 
noticing the peculiar definition Locke gives of property. Men’s “lives, 
liberties and estates . . . I call by the general name, property.” (§ 123) 
“By property I must be understood here, as in other places, to mean that 
property which men have in their persons as well as goods.” (§173) If 
Locke had held consistently to this unusually wide definition of property 
his political theory would not be nearly as distinct from others as it is. But 
it is clear that by property, much of the time Locke meant land and com- 
modities; that is, property in the more usual sense. This is obviously so 
in the crucial sections on the limitations of the legislative power (§§ 135, 


1 Unless otherwise indicated, references are to sections in John Locke: The Second Treatise of Civil 
Government and a Letter Concerning Toleration, edited by J. W. Gough (Oxford: Blackwell; New 
York: Macmillan, 1947). Gough’s edition is superior to others currently in use in that it is based 
on the 1764 edition of the Treatises embodying corrections and additions made by Locke to his 
earlier editions. 
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138, 139), where he distinguishes between the individual’s right to life 
and to property; it is equally so in the whole of chapter v of the Second 
Treatise, entitled “Of Property.” 

It needs no argument to establish that Locke, in spite of his attempt 
to use property in the broad sense in which he defined it, had the nar- 
rower and more usual sense in mind, both when he set out to demon- 
strate the existence and extent of the natural right to property and when 
he sought to demonstrate the limitations of governmental power. But 
his inclusion of life and liberty, as well as estate—of one’s person as well 
as one’s goods —in the term property is itself curious. It is usually 
explained by saying that Locke regarded possessions as extensions of per- 
sonality, and that he emphasized this by making the same term cover 
personality (life and liberty) and possessions. There is no doubt that 
Locke regarded the right to possessions as derived from the right to life 
and to one’s own labor, for he says that “every man has a property in 
his own person; this nobody has any right to but himself. The labour 
of his body and the work of his hands we may say are properly his.” 
(§27) But still, why should Locke define life and liberty as property? 
Why speak of a property in his own person, rather than a right to his 
own life and labor? 

Locke sometimes writes as if life and liberty were valuable because 
they were means of getting possessions. In the First Letter Concerning 
Toleration, in which the doctrine of the purpose of civil society is set 
out more succinctly than in the Treatise, we read that 

. the pravity of mankind being such that they had rather injuriously prey upon the 
fruits of other men’s labours than take pains to provide for themselves, the necessity of 
preserving men in the possession of what honest industry has already acquired, and also 


of preserving their liberty and strength, whereby they may acquire what they farther 
want, obliges men to enter into society with one another. .. .’* 


Again, in his insistence that everyone has a property in his own 
person — “the labour of his body and the work of his hands” — one might 
see an assumption that the powers of the body (life) are valuable as 
means of acquiring material possessions; the concept of a property in one’s 
own person is introduced in order to establish a right to the acquisition 
and possession of goods or, to use Locke’s own word, to their “appro- 
priation.” 

The paradox that, to Locke, life and liberty derive their value as 
instruments for the acquisition of property cannot be fully sustained, 
but it is illuminating that Locke can write as if personality was an 
extension of possessions, rather than possessions being an extension of 
personality. We shall return to this point after we have examined 


2 The Second Treatise of Civil Government and a Letter Concerning Toleration, p. 152. My italics. 
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the implications of Locke’s main arguments about property. It will then 
be seen that there is reason to think that Locke was more consistent 
in his definition of property than is generally allowed. Property in one’s 
person, meaning property in one’s capacity to labor (§27), was of the 
same nature as property in goods; it was a disposable asset. 


The initial natural right to limited property. In order to show that 
the purpose of government was the preservation of individual property, 
Locke had to demonstrate that property was a natural right of the 
individual—a right not derived from any contract or agreement to enter 
society and not dependent on society and government, but one inhering 
in each human being as such, like the right to life. At the beginning of 
the Treatise Locke sets it down as self-evident that all men have a natural 
right to property. The condition all men are naturally in is “a state of 
perfect freedom to order their actions and dispose of their possessions 
and persons as they think fit, within the bounds of the law of nature, 
without asking leave, or depending upon the will of any other man.” 
(§4) The bounds of the law of nature require that “being all equal and 
independent, no one ought to harm another in his life, health, liberty, or 
possessions.” (§6) These propositions, which take for granted a natural 
right to possessions, as well as to life, health and liberty, seemed to Locke 
to require little demonstration; they followed from the axiomatic proposi- 
tion that all men are naturally equal in the sense that no one has natural 
jurisdiction over another, “there being nothing more evident than that 
creatures of the same species and rank, promiscuously born to all the 
same advantages of nature, and the use of the same faculties, should also 
be equal one amongst another without subordination or subjection.” (§ 4) 
If Locke had been concerned only to show that individuals had a natural 
right to property “within the bounds of the law of nature,” he might 
have left the matter there. But in fact he devotes a whole chapter to 
the question of property right; and, since the upshot of the chapter is to 
release the individual property right from the limitations of the law 
of nature, we may not unfairly conclude that the removal of these 
limitations was the main purpose of the extensive discussion of property 
in chapter 5. Locke’s astonishing achievement was to base the property 
right on natural right, and then to remove all the natural law limitations 
from the property right. 

The significance of the chapter may be lost by not attending to 
Locke’s own opening statement of his intention. He begins by accepting, 
as the dictate both of natural reason and of Scripture, that the earth 
and its fruits were originally given to mankind in common. (§25) This 
was, of course, the traditional view, found alike in medieval and in 
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seventeenth century Puritan theory. But Locke accepts this position only 
to refute the conclusions previously drawn from it, which made property 
something less than an absolute and unlimited individual right. 

But this [that the earth was given to mankind in common] being supposed, it 
seems to some a very great difficulty how any one should ever come to have a property 
in anything. . . . I shall endeavour to show how men might come to have a property 


in several parts of that which God gave to mankind in common, and that without any 
express compact of all the commoners. (§25) 


Locke’s purpose, then, was at least to remove the doubts and reserva- 
tions about individual property rights which were still in the minds of 
those who had been brought up in the older tradition. 

The opening stages of his argument are so familiar as to require little 
comment: “Men being once born have a right to their preservation, and 
consequently to meat and drink and such other things as nature affords 
for their subsistence.” (§25) The earth and its produce were given to 
men “for the support and comfort of their being” and, though they 
belonged to mankind in common, “yet being given for the use of men, 
there must of necessity be means to appropriate them some way or other 
before they can be of any use or at all beneficial to any particular man.” 
(§26) Before any man can use any of the natural produce of the earth 
for his nourishment or support he must appropriate it; it “must be his, 
and so his, i.e., a part of him, that another can no longer have any right 
to it, before it can do any good for the support of his life.” (§26) There 
must therefore be some rightful means of individual appropriation, i.e., 
some individual right to appropriate. What is this right? The right, 
and the initial extent and limits of the right, Locke derives from the 
further postulate that “every man has a property in his own person; 
this nobody has any right to but himself. The labour of his body and 
the work of his hands we may say are properly his.” (§27) Whatever 
a man removes out of its natural state, he has “mixed his labour with”; 
and, by this mixing, he makes it his property—‘at least where there is 
enough and as good left in common for others.” (§27) No consent of the 
others is needed to justify this kind of appropriation; “if such consent as 
that was necessary, man had starved, notwithstanding the plenty God had 
given him.” (§28) Thus from two postulates, that men have a right 
to preserve their life and that a man’s labor is his own, Locke justifies 
individual appropriation of the produce of the earth which was originally 
given to mankind in common. 

Now the individual. appropriation justified by this argument has 
certain limitations; two of them are explicitly and repeatedly stated by 
Locke, a third has been taken (though wrongly, I shall argue) to have 
been necessarily implied by the logic of Locke’s justification. First, a man 
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may appropriate only as much as leaves “enough and as good” for others 
(§27; cf. §33); this limit, explicitly stated by Locke, is clearly required 
by the justification, because each man has a right to his preservation and 
hence to the appropriation of the necessities of his life. 

Second, “as much as anyone can make use of to any advantage 
of life before it spoils, so much may he by his labour fix a property in; 
whatever is beyond this is more than his share and belongs to others 
Nothing was made by God for men to spoil or destroy.” (§31) Barter 
of the surplus perishable produce of one’s own labor was permitted within 
this limit; no injury was done and no portion of the goods that belonged 
to others was destroyed so long as nothing perished uselessly in the appro- 
priator’s hands. (§ 46) 

Third, rightful appropriation appears to be limited to the amount 
a man can procure with his own labor; this seems necessarily implied in 
the justification, for it is “the labour of his body and the work of his 
hands” which, being mixed with nature’s products, makes anything his 
property. 

So far Locke has justified only appropriation of the fruits of the 
earth, but he also goes on to include the land itself: 

. the chief matter of property being now not the fruits of the earth and the beasts 
that subsist on it, but the earth itself... I think it is plain that property in that, too, 
is acquired as the former. As much land as a man tills, plants, improves, cultivates, 


and can use the product of, so much is his property. He by his labour does as it were 
enclose it from the common. (§32) 


No consent of the others is needed for this appropriation. For God com- 
manded man to labor on the earth, and so entitled him to appropriate 
whatever land he mixed his labor with; and, besides, the original 
appropriation was not “any prejudice to any other man, since there was 
still enough and as good left” for others. (§33) The same limits to the 
appropriation of land as to the appropriation of its natural produce are 
implied in this justification. A man is entitled by these arguments to 
appropriate only as much as leaves “enough and as good” for others, “as 
much as he can use the product of,” and as much as he can cultivate 
with his own labor. 

It is instructive that Locke, speaking here mainly of the appropriation 
of land “in the first ages of the world, when men were more in danger 
to be lost by wandering from their company in the then vast wilderness 
of the earth than to be straitened for want of room to plant in” (§36), 
reads back into primitive society the institution of individual ownership 
of land, taking it for granted that that was the only way land could 
then be cultivated. His disregard of communal ownership and labor in 
primitive society allows him to say that “the condition of human life, 
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which requires labour and materials to work on, necessarily introduces 
private possessions.” (§35) He even reads into primitive society the 
seventeenth century contrast between the industrious laborer and the idle 
and contentious: God gave the earth “to the use of the industrious and 
rational (and labour was to be his title to it), not to the fancy or covet- 
ousness of the quarrelsome and contentious.” (§ 34) 

If Locke had stopped here he would have had a defense of limited 
individual ownership, though the argument would have had to be 
stretched pretty far even to cover the property right of the contemporary 
English yeoman, for it would have to be shown that his appropriation 
left enough and as good for others. Locke suggests that defense in arguing 
that, “full as the world seems,” a man may still find enough such land 
in the “inland vacant places of America.” (§36) But he does not insist 
on this. He is not trying to make a case for such limited appropriation; 
he is making a case for an unlimited natural right of appropriation, a 
right transcending the limitations involved in his initial justification. Locke 
proceeds to show how these natural law limitations may be removed, and 
this by the consent of men still in the state of nature. 


The removal of the initial limitations. The crucial argument has so 
often been misunderstood that it is necessary to examine it closely. The 
transition from the limited to the unlimited right is first stated in § 36. 
After saying that by including the vacant lands of America there may 
still be enough land in the world for everyone to have as much as he can 
work and use, Locke continues: 

But be this as it will, which I lay no stress on, this I dare boldly affirm —that the same 
rule of propriety, viz., that every man should have as much as he could make use of, 
would hold still in the world without straitening anybody, since there is land enough 
in the world to suffice double the inhabitants, had not the invention of money, and the 


tacit agreement of men to put a value on it, introduced (by consent) larger possessions 
and a right to them... . (§36) 


This is quite explicit. The natural law rule, which by its specific 
terms limited the amount anyone could appropriate so that everyone 
could have as much as he could use, does not now hold: it “would hold 
... had not... money introduced (by consent) larger possessions and 
a right to them.” The reason the rule does not now hold is not that 
the land has run out: there is enough in the whole world to suffice double 
the inhabitants, but only by including those parts of the world where 
money has never been introduced. There, where the old rule still holds, 
there are “great tracts of unappropriated land,” but “this can scarce 
happen amongst that part of mankind that have consented to the use 
of money.” (§45) Wherever money has been introduced there ceases to 
be unappropriated land. The introduction of money by tacit consent has 
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removed the previous natural limitations of rightful appropriation, and 
in so doing has invalidated the natural provision that everyone should 
have as much as he can make use of. Locke then proceeds to show in 
more detail how the introduction of money removes the limitations in- 
herent in his initial justification of individual appropriation. 


(a) The spoilage limitation. Of the two limitations he had explicitly 
recognized, the second (as much as a man can use, or use the product of, 
before it spoils) seemed to Locke to be obviously transcended by the 
introduction of money. Gold and silver do not spoil; a man may there- 
fore rightfully accumulate unlimited amounts of it without any spoilage, 
“the exceeding of the bounds of his just property not lying in the large- 
ness of his possessions, but the perishing of anything uselessly in it.” (§ 46) 
Not only is the limit removed from movable property, but it is also 
removed by the same token from land itself: “. .. a man may fairly 
possess more land than he himself can use the product of, by receiving 
in exchange for the overplus gold and silver, which may be hoarded up 
without injuring anyone; these metals not spoiling or decaying in the 
hands of the possessor.” (§ 50) 

Locke saw no difficulty about this. But the fact that he left certain 
questions unasked is itself revealing. Why would anyone want to appro- 
priate more than he could make use of for the support and conveniency 
of life? Locke had shown that before the introduction of money no one 
would want more. (§36) Why should he want it after? What is “the 
desire of having more than man needed” (§37), which Locke finds to 
have entered with the introduction of money? It is, I think, the specifically 
capitalist desire for accumulation that Locke is taking for granted. 

At first sight, indeed, Locke might seem to be speaking merely of 
useless hoarding: the terms he uses for this accumulation are “heap up” 
($46) and “hoard. up.” (§§ 48, 50) But we have only to refer to Locke’s 
economic treatises to see that he was a mercantilist to whom the accumu- 
lation of gold was a proper aim of mercantile policy, not as an end in 
itself but because it quickened and increased trade. His main concern in 
the Considerations on... Money is the accumulation of a sufficient supply 
of money to “drive trade”; both exporting and hoarding (i.e., accumu- 
lating money without using it as capital) injure this. The aim of mer- 
cantile policy and of individual economic enterprise was to Locke the 
employment of land and money as capital; the money to be laid out in 
trading stock or materials and wages, the land to be used to produce 
commodities for trade. That this was what Locke had in mind in the 
Treatise as the new reason for larger appropriation after the introduction 





3 Some Considerations of the Consequences of the Lowering of Interest and Raising the Value of Money 
(1691); Works (1759 edition), Vol. II, pp. 22-23 











LOCKE ON CAPITALIST APPROPRIATION 557 


of money is suggested by §48, where the introduction of money is shown 
to provide both the opportunity and the reason (which could not have 
existed previously) for a man “to enlarge his possessions beyond the use 
of his family and a plentiful supply to its consumption, either in what 
their own industry produced, or they could barter for like perishable 
useful commodities with others.” It is “commerce ... to draw money to 
him by the sale of the product” that provides the reason for appropriation 
of land in excess of what would provide “ 
family’s] consumption.” 


a plentiful supply to [his 


It could be thought that Locke was here merely saying that money, 
by enlarging trade past the simple barter stage, enabled those who had 
money to consume more various and gratifying commodities. But that 
interpretation can scarcely be sustained when we notice Locke’s concept 
of money. In the Considerations he identifies money and capital, and 
assimilates both to land: 

Money therefore, in buying and selling, being perfectly in the same condition with 

other commodities, and subject to all the same laws of value, let us next see how it 
comes to be of the same nature with land, by yielding a certain yearly income, which 
we call use, or interest." 
Money, Locke emphasizes, is a commodity; it has a value because it is 
a commodity which can enter into exchange with other commodities. But 
its purpose is not merely to facilitate the exchange of things produced 
for consumption, that is, to enlarge, beyond the scale of barter, exchange 
between producers of goods intended for consumption. The characteristic 
purpose of money is to serve as capital. Locke sees land itself merely 
as a form of capital. 

We notice, incidentally, how modern was Locke’s attitude towards 
money. In arguing that the taking of interest for the loan of money is 
equitable, as well as “by the necessity of affairs, and the constitution of 
human society, unavoidable,” he disposed of the medieval view without 
seeming to deny it. “Land,” he says, “produces naturally something new 
and profitable, and of value to mankind; but money is a barren thing, and 
produces nothing. .. .” How then has money come to he “of the same 
nature with land,” as it has done in yielding a yearly income (interest) 
akin to the rent of land? Simply by compact between those of unequal 
possessions. Money 
by compact transfers that profit, that was the reward of one man’s labour, into another 
man’s pocket. That which occasions this, is the unequal distribution of money; which 
inequality has the same effect too upon land, that it has upon money. . . . For as the 
unequal distribution of land, (you having more than you can, or will manure, and 
another less) brings you a tenant for your land; . . . the same unequal distribution of 


money, (I having more than I can, or will employ, and another less) brings me a tenant 
for my money... .° 





*Ibid., Vol. II, p. 19. 
5 Loc. cit. 
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The barren quality traditionally assigned to money is not explicitly 
denied; it is neatly transcended by the concept of consent between un- 
equals. The value of money as capital is created by the fact of its 
unequal distribution. Nothing is said about the source of the inequality; 
it is simply taken to be part of “the necessity of affairs and the consti- 
tution of human society.” 

What is relevant here is that Locke saw money not merely as a 
medium of exchange but also as capital. Indeed, money’s function as a 
medium of exchange was seen as subordinate to its function as capital, 
because the purpose of agriculture, industry, and commerce was in his view 
the accumulation of capital; and the purpose of capital was not to provide 
a consumable income for its owners, but to beget further capital by profit- 
able investment. Mercantilist that he was, when Locke discussed the 
purpose of economic activity it was generally from the point of view of 
the nation’s rather than of the individual’s wealth. In some notes written 
in 1674 on trade, in which term he included agriculture and industry as 
well as commerce, his expression is almost Hobbesian: 

The chief end of trade is Riches and Power which beget each other. Riches consists in 
plenty of mooveables, that will yield a price to foraigner, and are not like to be con- 
sumed at home, but espetially in plenty of gold and silver. Power consists in numbers 


of men, and ability to maintaine them. Trade conduces to both these by increasing 
yr stock & yr people. & they each other.° 


If Locke does not recognize as clearly as Hobbes that the goal of 
individual activity is wealth and power, it is at least clear in the 
Considerations that he assumes the same goal for the individual estate 
as for the national: consume less than the revenue and so accumulate 
capital; for the nation’s wealth was the capital accumulated by private 
industry and commerce. 

Enough has now been said to show that “the desire of having more 
than men needed” (§37), or the desire “to enlarge his possessions beyond 
the use of his family and a plentiful supply to its consumption” (§48), 
which Locke found to have entered with the introduction of money and 
governed men’s actions since, was in his view neither a desire for miserly 
hoarding nor merely a desire to consume more various and gratifying 
commodities, but rather 2 desire to accumulate land and money as capital. 
In the course of his argument in the Treatise, Locke seems unconsciously 
to have changed the meaning of “using” land or produce before it spoils. 
Prior to the introduction of money, “using” meant consuming or barter- 
ing for other directly produced or directly gathered produce of nature; 
the purpose of production and appropriation was present or future con- 
sumption; the limit, both of land and produce, was spoilage of consum- 


6 Locke ms. notes “‘Trade’’; Bodleian Library, Lovelace Collection (Economics. Trade. f. 18). 
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ables. (§§ 37, 38) After the introduction of money, “using” meant using 
as capital; as such any amount of land or money can be used without 
spoilage; the spoilage limitation has disappeared. Locke has justified the 
specifically capitalist appropriation of land and money. 


(b) The sufficiency limitation. The first limitation on individual 
appropriation (that every appropriation must leave enough and as good 
for others) is less obviously overcome by reference to the introduction 
of money by consent, yet there can be no doubt that Locke took it to be 
overcome. (§§ 36, 45 ad fin.) He provides little detailed argument on 
this point; perhaps he thought it sufficiently evident to require no sep- 
arate argument. His chain of thought seems to have been that the auto- 
matic consequence of the introduction of money is the development of 
a commercial economy, hence the creation of markets for the produce 
of land hitherto valueless, hence the appropriation of land not hitherto 
worth appropriating. (§§45,48) By implication, consent to the use of 
money is consent to the consequences (§ 36), and an individual is there- 
fore justified in appropriating land even when it does not leave enough 
and as good for others. 

While the case for the removal of the second limitation can be made 
out by inference in this way, Locke apparently felt that a more direct 
argument was needed, for in a revision of the third edition of the 
Treatises he added a new argument following the first sentence of § 37.’ 

To which let me add, that he who appropriates land to himself by his labour does 
not lessen but increase the common stock of mankind. For the provisions serving to 
the support of human life produced by one acre of enclosed and cultivated land are 
(to speak much within compass) ten times more than those which are yielded by an 
acre of land of equal richness lying waste in common. And therefore he that encloses 
land, and has a greater plenty of the conveniences of life from ten acres than he could 
have from a hundred left to nature, may truly be said to give ninety acres to mankind: 


for his labour now supplies him with provisions out of ten acres, which were but the 
product of a hundred lying in common. 


The implication is that although all the land, or more land than 
leaves enough and as good for others, may be appropriated, the greater 
productivity of the appropriated land more than makes up for the lack 
of land available for others. This assumes, of course, that the increase 
in the whole product will be distributed to the benefit — or at least not 
to the loss — of those left without enough land. Locke makes this assump- 
tion. Even the landless day-laborer gets a bare subsistence.* And bare 
subsistence, at the standard prevailing in a country where all the land 
is appropriated and fully used, is better than the standard of any member 
of a society where the land is not appropriated and fully worked: “a king 
7 The new passage was first published in the 4th edition of the Treatises (1713), and appeared in all 


subsequent standard editions of the Treatises and the Works, burt is unfortunately not reproduced 
in any of the modern reprints of the Second Treatise except the Gough edition. 


8 Some Considerations . . ., Works (1759 edition), Vol. II, p. 29. 
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of a large and fruitful territory there [among “several nations of the 
Americans” | feeds, lodges, and is clad worse than a day-labourer in 
England.” (§41) Thus appropriation of land in excess of what leaves 
enough and as good for others is justified both by the implied tacit consent 
to the necessary consequences of the introduction of money, and by the 
assertion that the standards of those without land where it is all appro- 
priated and used are higher than the standards of any where it is not 
generally appropriated. 


(c) The supposed labor limitation. The third apparently implied 
limitation on individual appropriation (only as much as one has mixed 
one’s own labor with) seems the most difficult to transcend or remove, 
for it appears to be absolutely required by the very labor justification 
Locke has given for any appropriation. Surely, we may think, the onus 
is on Locke to show how this limitation, as well as the other two, may 
be considered to be overcome as a consequence of the introduction of 
money. Brit Locke did not think so. He offered no explicit argument 
to this purpose. He did not need to do so, for all along he was assuming 
the validity of the wage relationship, by which a man may rightfully 
acquire a title to the labor of another. A freeman may sell to another 
“for a certain time the service he undertakes to do in exchange for wages 
he is to receive.” (§85) Locke’s initial emphasis —that “every man has 
a property in his own person; this nobody has any right to but himself,” 
and that, when he mixes his labor with nature, “this labour being the 
unquestionable property of the labourer, no man but he can have a right 
to what that is once joined to” (§27) —is not at all inconsistent with 
the alienation of one’s labor in return for a wage. On the contrary, the 
more emphatically labor is asserted to be a property, the more it is to be 
understood to be alienable; for property, in the bourgeois sense, is not 
only a right to enjoy or use; it is a right to dispose of, to exchange, to 
alienate. To Locke a man’s labor is so unquestionably his own property 
that he may freely sell it for wages. The labor thus sold becomes the 
property of the buyer, who is then entitled to appropriate the produce 
of that labor. That Locke was taking this for granted from the beginning 
of his labor justification of property is evident from the following passage, 
which has perplexed some and been neglected by others: 

Thus the grass my horse has bit; the turfs my servant has cut; and the ore I have 
digged in any place, where I have a right to them in common with others, become my 
property, without the assignation or consent of anybody. The labour that was mine, 
removing them out of that common state they were in, hath fixed my property in them. 
(§ 28) 

Had Locke not been taking the wage relationship entirely for granted, 
his inclusion of “my servant’s” labor in “the labour that was mine” would 
have been a direct contradiction of the whole case he was there making. 
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Granted his assumption, there is no contradiction. On this ground alone 
we are entitled to conclude that Locke was assuming the existence of 
the wage relationship as part of the natural order; in other words, that 
he was taking for granted the right to appropriate the produce of the 
labor of others. “The labour that is mine” 
chase or as part of my natural powers. 
This is not the view commonly ascribed to Locke. It is generally 
said that Locke justified as a natural right only that property acquired 
by one’s own natural labor. To ascribe such a purpose to Locke is to do 
him less than justice, for it leaves him without having provided any 
justification in natural right for the large properties typical of the Whig 
state and of his own class. There is, of course, every reason why the 


may be mine either by pur- 


modern reader may be misled (as a contemporary reader would not have 
been) into thinking that Locke was speaking only of appropriation by 
one’s own natural labor. We are somewhat tender today (as men of 
Locke’s day were not) about the implications of capitalist appropriation, 
and we are not apt therefore to allow Locke the seventeenth century 
assumptions about labor. Locke himself, in the Considerations, treats 
wage laborers as a normal and substantial class in the contemporary 
economy; and assumes as self-evident that, of necessity, wages are nor- 
mally at a bare subsistence level, and that the wage laborer has no other 
property than his labor. When he estimates the velocity of circulation 
of money the only three classes he considers significant are laborers, land- 
owners, and “brokers,” i.e., merchants and shopkeepers; and the laborers 
are assumed to be “living generaliy but from hand to mouth.” ® Again, 
in tracing the incidence of taxation he says taxes cannot fall on “the poor 
labourer or handicraftsman for he just lives from hand to mouth already”; 
if a tax raises the price of his food, clothing, or utensils, then “either 
his wages must rise with the price of things, to make him live; or else, 
not being able to maintain himself and family by his labour, he comes to 
the parish.” ?° And when, in a period of deflation, economic classes 
struggle to retain the same money income, “this pulling and contest is 
usually between the landed-man and the merchant. For the labourer’s 
share, being seldom more than a bare subsistence, never allows that body 
of men, time, or opportunity to raise their thoughts above that, or struggle 


” 


with the richer for theirs. ...” 1! In all this Locke shows no repugnance 
to the implications of capitalist appropriation. Yet in his chapter on 
property in the Second Treatise, Locke harps incessantly on the two 


themes of the savage individualist and the self-sufficient cultivator; rarely 
® Works (1759 edition), Vol. II, pp. 13-16. 


10 Ibid., p. 29. 
11 [bid., p. 36. 
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does he mention the ownership of large estates and even where he does 
(as in §48), it is apparently in the context of an individual’s own labor. 
Nowhere in the Treatise does he say that men have a natural right to 
more land or capital than they can work by their own natural labor; all 
that he specifically justifies as a natural right is more than leaves enough 
and as good for others (§36), and more than the owner “can use the 
product of.” (§50) Even the passage in which the labor of my servant is 
my labor and entitles me to appropriate ($28), has been explained away 
as being asserted of appropriation of the produce of “commons which 
remain so by compact” (i.e., as a right of appropriation in civil society, 
not a natural right), although Locke asserts the principle with complete 
generality as applying “in any place where I have a right to [the natural 
produce] in common with others.” 

If there were no other evidence that Locke was taking for granted 
a natural right to appropriation of other men’s labor, the general view of 
Locke’s purpose might be allowed; but when the clue of §28 is followed, 
further evidence appears. We may notice first that some of the confusion 
about Locke’s purpose and assumptions is due to a too narrow inter- 
pretation of his state of nature as a natural economy. To this confusion 
Locke contributed liberally by jumping back and forth between the primi- 
tive savage economy, in which the natural limits of no spoilage and leaving 
enough for others apply, and the developed monetary and commercial 
economy in which all the land is appropriated and in which these limits 
do not apply. But it must be borne in mind that both these economies 
are specifically ascribed by Locke to the state of nature; the consent to the 
introduction of money, and the consequent inequality of private posses- 
sions, are prior to or quite apart from the agreement which sets up civil 
society: 

. it is plain, that men have agreed to a disproportionate and unequal possession of 
the earth; they having, by a tacit and voluntary consent, found out a way how a man 
may fairly possess more land than he himself can use the product of, by receiving in 
exchange for the overplus gold and silver, which may be hoarded up without injury 
to anyone; these metals not spoiling or decaying in the hands of the possessor. This 
partage of things in an inequality of private possessions, men have made practicable 


out of the bounds of society, and without compact, only by putting a value on gold and 
silver, and tacitly agreeing in the use of money. (§50)” 


When this is kept in mind, it begins to appear as if Locke’s justification 
of the appropriation of all the land, leaving less than enough for others, 
implies a further justification of more than a man can work by his 
own natural labor. A monetary and commercial economy sufficiently 
well developed and pervasive to put a value on and hence to lead to 
the appropriation of all the land, leaving not enough for others, could 


12 My italics. Some misprints in the Gough edition have been corrected to conform to the text of the 
1764 edition. 
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scarcely have been understood by Locke or the men of his time except 
as implying the existence of a landless laboring class. If the ascription 
of wage labor to a state of nature seems strange, it is no more strange 
than Locke’s ascription of a developed commercial economy to the state 
of nature. He is consistent enough: his view is that each institution 
owes nothing to civil society but is based on simple agreement or consent 
between individuals governed only by natural law. Thus, (1) accumulation 
of capital through the medium of money is based only on consent of 
individuals to put a value on money; and (2) the wage relationship 
is based only on the free contract of the individuals concerned. That 
neither of these propositions has historical warrant is beside the point. 

But the clearest evidence that Locke regarded as valid in the state 
of nature the appropriation of more land or capital than one could work, 
and the wage relationship by which that property is made profitable, is 
very simple. It is plain that he regarded such ownership, and the wage 
relationship, as justified in civil society. According to Locke, the agree- 
ment to enter civil society does not create any new individual rights; and 
civil society has no power to override natural law, its power and that of 
government being limited to the enforcement of natural law principles. 
($135) It is just because of this that Locke was so concerned to show 
that the right to unequal property is a right that men bring with them 
into civil society; that it is individual consent in the state of nature—not 
the agreement to establish civil society—which justifies property in excess 
of the initial natural limits. Now since the agreement to enter civil society 
creates no new individual rights, and since the individual right to more 
property than a man can work by his own natural labor is asserted to 
be a right in civil society, Locke must have assumed it as a natural right. 
Since he assumed the wage relationship as justified in civil society he must 
also have assumed a natural right to alienate one’s own labor. 

It may seem strange that Locke, who derives the right to appropriate 
land and goods from the right to preserve one’s own life and from the 
natural property in one’s labor, should assume a natural right to alienate 
one’s labor while denying a natural right to alienate one’s life. Yet he 
does make a distinction between property (including the property in one’s 
own labor) and life. In chapter ii of the Second Treatise, the distinction 
is not yet made: men have a natural right to “dispose of their possessions 
and persons as they think fit, within the bounds of the law of nature.” 
($4) But after he has established the natural right to unequal possessions, 
a distinction appears, as we would expect: in the state of nature, he 
asserts, “nobody has an absolute arbitrary power over himself, or over any 
other, to destroy his own life, or to take away the life or property of 
another.” (§135) Thus while no one has a natural right to alienate his 
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own life, which is God’s property, or to take arbitrarily the life or property 
of another, he is left with a natural right to alienate his own property. 
That Locke’s law of nature gives a man’s wife and children a claim on 
his estate in the event of his death or conquest (§§ 182-183) does not 
seem to be a limit on his disposal of it while he is a free agent. 

Any property right less than this would have been useless to Locke, 
for the free alienation of property, including the property in one’s labor, 
by sale and purchase is an essential element of capitalist production. 
The alienation of one’s own labor is sharply distinguished from the granting 
of arbitrary power over one’s life, in Locke’s distinction between the slave 
and the free wage earner. (§85) , 

We are, I think, entitled to conclude that Locke assumed that labor 
was naturally a commodity. It would take us beyond the limits of this 
paper to discuss the changing attitude toward labor from the Middle Ages 
to the seventeenth century; it may be sufficient to point out that Hobbes 
had already assumed labor to be a commodity’? and that Locke, who 
dissociated himself from many of Hobbes’ views, did not dissociate him- 
self from this. In emphasizing that a man’s labor is his own, Locke 
marked out the extent of his departure from the medieval view and of his 
acceptance of the bourgeois view expressed so tersely by Hobbes. Since, 
in making the assertion that a man’s labor is his own, Locke has separated 
life and labor, the paradox suggested earlier’? cannot be sustained. Locke 
fell short of Hobbes in his acceptance of bourgeois values. To Hobbes, 
life itself was in effect reduced to a commodity"; to Locke, life was still 
sacred and inalienable, although labor, and one’s “person” regarded as 
one’s capacity to labor ($27), was a commodity. Locke’s distinction 
between life and- labor is a measure of his retention of the traditional 
values. His confusion about the definition of property, sometimes but not 
always including life and liberty, may be ascribed to the confusion in his 
mind between the remnant of traditional values and the new bourgeois 
values. It is this, no doubt, which makes his theory more agreeable to 
the modern reader than the uncompromising doctrine of Hobbes. Locke 
did not care to recognize that the continual alienation of labor for a bare 
subsistence wage, which he asserts to be the necessary condition of wage 
laborers throughout their lives, is in effect an alienation of life and liberty. 

If it be assumed, then, that Locke took it for granted, throughout his 
justification of the natural right to property, that labor was naturally a 
commodity, and that the wage relationship which gave me the right to 
appropriate the produce of another’s labor was a part of the natural 





13 Hobbes: Leviathan, Oakeshott edition (Oxford: Blackwell; New York: Macmillan, 1947), chap. XXIV, 
p. 16l 

14 Supra, p. 551. 

15 Leviathan, Oakeshott edition, chap. X, p. 57. 
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order, it follows that the third apparent limitation on the natural right 
to appropriate (i.e., as much as one can work with one’s own natural 
labor) was never entertained by Locke. There is, then, no question of 
Locke’s removing this limitation; it was not present in his mind, but has 
been read into his theory by those who have approached it in the modern 
tradition of humane liberalism, as well as by those who have thought 
to find in Locke a supporter of the petty bourgeois socialist doctrine that 
the laborer should get the whole product of his work. 


The significance of Locke’s theory of property. When Locke’s assump- 
tions are understood as presented here, his doctrine of property appears in 
a new light; or, rather, it is restored to the meaning it must have had for 
Locke and his contemporaries. His insistence that a man’s labor was his 
own—which was the essential novelty of Locke’s doctrine of property— 
has almost the opposite significance from that more generally attributed 
to it in recent years; it provides a moral foundation for bourgeois appropri- 
ation. With the removal of the two initial limitations which Locke had 
explicitly recognized, the whole theory of property is a justification of the 
natural right not only to unequal property but to unlimited individual 
appropriation as well. The insistence that a man’s labor is his own 
property is the root of this justification. To insist that a man’s labor is 
his own is not only to say that it is his to alienate in a wage contract; 
it is also to say that his labor and its productivity are things for which 
he owes no debt to civil society. If it is labor—a man’s absolute property— 
which justifies appropriation and creates value, the individual right of 
appropriation overrides any moral claims of the society. The traditional 
view that property and labor are social functions, and that ownership of 
property involves social obligations, is thereby undermined. 

In short, Locke has done what he set out to do. Starting from the 
traditional assumption that the earth and its fruits had originally been 
given to mankind for their common use, he has turned the tables on 
all who derived from this assumption theories which were restrictive of 
capitalist appropriation. Private appropriation, traditionally justified as 
an institution made necessary by man’s sinful nature, and therefore 
regarded as a necessary evil and subject to limitations and reciprocal 
obligations, was justified by Locke as a right flowing from man’s natural 
and wholesome needs. Individual appropriation was freed from the stigma 
of original sin,’® and this release carried with it release from the limitations 
and obligations of individual appropriation. 


18 Although Locke got entirely away from original sin in his chapter on property, there is still a remnant 
of the traditional view in a passing reference in §111 to “‘the golden age (before vain ambition, 
and amor sceleratus habendi, evil concupiscence, had corrupted men’s minds into a mistake of 
true power and honour)... .” 
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Thus Locke, in creating a persuasive and acceptable alternative to 
the organic functional view of property and of society, which still had 
some strength in England, provided the ideological support for capitalist 
appropriation. He supplied, for his own and future generations of Whigs, 
the moral basis they needed for their program of enclosure, capital 
accumulation, and capitalist enterprise. 

This, I think, is the basic significance of Locke’s doctrine of property, 
and perhaps of his whole theory of the state as well. The justification of a 
natural individual right to unlimited appropriation went deeper and was 
of more lasting importance than the immediate political conclusion of the 
Second Treatise, the justification of William’s title to the throne, or than 
the whole demonstration that consent implied limited government. In 
Locke’s hands, the doctrine of consent made property stronger than civil 
society. It is true that when any of Locke’s natural individuals puts him- 
self into a civil society he “submits to the community, those possessions 
which he has or shall acquire.” (§120) This, of course, does not mean 
that he hands over his property but only his previous jurisdiction; the 
civil society has the right to regulate property, but the individual can 
still, if he wishes to leave a given civil society, sell his land and presumably 
remove his capital. (§121) The civil society, however, has only a limited 
jurisdiction; its power to regulate property can be exercised only to preserve 
property. (§§135, 138, 139) Even the majority of the people, which is 
the supreme power in civil society, cannot override the limit on that 
society’s jurisdiction which is set by the fact that the purpose of the 
agreement to enter civil society is to preserve individual property. 

Of the two kinds of consent on which Locke built his whole political 
theory, the consent to unlimited property right (implied in the agree- 
ment to put a value on money) is more powerful than the consent to 
establish civil society. Both the unlimited property right and the suprem- 
acy of the majority in civil society are established by consent; in both 
cases, the consent of all concerned justified an institution superseding the 
initial natural right. But while in the first case consent removed all the 
natural law limitations on the individual right to property, in the second 
case the natural law limits still apply. The consent which subordinates 
the individual to the civil society is not strong enough to transcend the 
natural laws, which continue to safeguard the individual from arbitrary 
rule; the consent which establishes unlimited appropriation easily tran- 
scends the original natural right which ensured that every individual 
should have property. No clearer indication of Locke’s fundamental 
doctrine of “the true original, extent and end of civil government” is 
needed. 
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N MARCH 11, 1949, a national constituent convention in Argen- 

tina, which had been convoked by the peronista-dominated national 

Congress, voted seemingly unanimous approval of a new constitu- 
tion for the nation, replacing that of 1853, the oldest in Latin America 
at the time. At once, supporters of the incumbent administration hailed 
the new law as a great triumph for the social and economic policies 
identified with President Perén, and as the culmination of a liberal 
movement more than a quarter century old. One Argentine commentator 
even attempted to link the new constitution with the political reforms 
initiated by the party that today leads the opposition to the policies of 
President Peron, saying that 


The Revolution of 1943 completed the reform begun by the Radical Party, pro- 
viding for the masses not only political but also social and economic advances. Thus 
political democracy is transformed into what I dare call social democracy, for if on the 
one hand it maintains election of the governing class on the other the State has accepted 
responsibility characterized by a trend toward granting social benefits to the most needy 
class. 


This is a goal most clearly evident in the constitutional reform approved on 


March 11, 1949... .? 


These rather broad claims raise a number of questions in the mind 
of the general observer. Does this constitution continue to embody the 
traditionally high level of political maturity, relative to some other Latin 
American states, that had been growing in Argentina since 1912? Does it 
also provide the initiative for the development of social democracy, as 
proudly stated by the followers of President Perén? Is “social democracy” 
to be gained at the expense of political freedoms? The present study 
undertakes to provide some perspective on these questions by examining 
certain parts of the new fundamental law as to content and application 
since its promulgation. 

The economic and social norms which have been added to the 
Argentine constitution have a striking similarity in general tone to like 
portions of most other recent Latin American constitutions.? The same 
dominant note of economic nationalism is apparent. Strong emphasis 
is laid on social and economic responsibility to the community at the 


1 Ricardo Zorraquin Bect, “La Evolucién Politicia Argentina,’ Revista de Estudios Politicos (Madrid, 
1949), Vol. IX, No. 45, pp. 171-172. 


2See Russell H. Fitzgibbon and others, The Constitutions of the Americas (Chicago: University of 
Chicago Press, 1949). An English translation of the new Argentine constitution may be found 
in The Inter-American Yearbook—1949 (Washington, 1950), pp. 365 ff. 
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expense of individual rights and of private property interests. The state 
is endowed with the role of protector in these matters. It was probably 
inevitable that Argentina, like its sister nations of the Americas, should 
seek to advance the socioeconomic level of its inhabitants. It was also 
probably inevitable that the country should attempt to achieve this end 
through constitutional enactment of a series of ideal future goals, rather 
than by dealing with its problems on a day-to-day basis through statutory 
enactment. This has been the pattern in Mexico, Brazil, and other Latin 
American nations. To some extent, however, the Argentine constituent 
assembly did not follow the general pattern, in that the social and eco- 
nomic norms of the new law are not only idealistic but also much less 
specific than the carefully enumerated programs found in constitutions 
of other Latin American states—that of Mexico, for example. This is 
rather to point out the differences than to say that inclusion of such 
generalities is entirely futile, for the generalities mark a recognition of 
problems to be solved, and sow the seeds of reform. That is all to the 
credit of the authors of the constitution, if it can be demonstrated that 
the vagueness of the constitutional precepts has been translated into the 
beginnings of concrete action, and that action in these spheres has not 
restricted political independence. 

In the political area, the new document wisely continues the political 
system and governmental institutions established in its predecessor; but, 
unfortunately, in too many ways it embodies the semiauthoritarian politi- 
cal and economic pattern for which Per6én has stood since coming to power 
in 1946. This is contrary to a growing, though intermittent, political 
democracy which had marked the years since the election reforms that 
were introduced in 1912 broadened the effective suffrage. The new 
constitution contains provisions—some subtle, some not so subtle—which 
reverse this trend. There are shifts in authority from the provinces to the 
central government, and the shifts from the legislative and judicial 
branches to the national executive which deny the classic doctrine of 
separation of powers. Behind these changes may be noted the influence 
of a dominant caudillo, President Perén.* 

This is not the place to discuss the conditions leading to the rise of 
the present administration in Argentina, but it is essential to recognize 
that the new constitution tends to ensure that the peronista party will 
remain in power. Its provisions cater to the main sources of peronista 
strength. If difficult of fulfillment, the broad social and economic pro- 
visions offer at least a bright promise to the economically underprivileged, 
to the laborer organized in government-dominated unions, to the farm 


* For an excellent discussion of caudillismo see Segundo V. Linares Quintana, “‘The Etiology of Revolu- 
tions in Latin America,’’ The Western Political Quarterly, Vol. IV (June, 1951), pp. 254-267. 
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worker who looks to the administration for protection. The military, 
which has grown three-fold since the rise of Perén, finds no new limi- 
tations in the constitution. Among the group which supported President 
Perén early in his rise to power and which conceivably might be menaced 
by the constitution are the landowners and investors, against whom 
certain of the provisions of the new law could be applied. To date, 
however, only foreign persons and property, and those Argentines openly 
in opposition to the administration, have felt any real threat from these 
parts of the constitution. 

In authorizing the convocation of a constituent convention, the 
Argentine Congress made no attempt to designate which parts of the 1853 
document should be amended, but President Perén himself presented 
a draft that called for changes in more than half of the charter’s 110 
articles.* Within the convention the only vocal opposition came from the 
small group of 48 Radicals (members of the Radical Civic Union, a 
relatively middle-of-the-road party), who accused the 109 peronistas of 
steam-roller tactics. Even this opposition was silenced when the Radicals 
bolted the convention after it became apparent that the official group 
would have its own way in all things.‘ In leaving, the Radicals accused 
their opponents of adopting the new law with the intention of legalizing 
totalitarian government, and they threatened to boycott the governing 
process.” The Radicals were, of course, obliged to reconsider this stand, 
for constitutionally no person may hold office without having taken oath 
to support the law.° Consequently, the Radical party instructed its mem- 
bers to take the necessary oath, although with “conscientious scruples.” * 
Evidently the Radicals preferred to support a distasteful constitution, rather 
than to leave the field clear to President Perén and his followers. 

Since the adoption of the constitution, however, the Radicals have 
continued to oppose certain provisions of the new law on the ground 
that they were contrary to the spirit of the Argentine constitutional 
system. In April, 1950, for example, the Radical party caucus declared 
that members of the Congress should refuse to serve beyond the period 
for which originally elected, the new constitution having extended auto- 
matically all terms of office to April 30, 1952.8 As a consequence, 19 
Radical deputies resigned before the opening of a new session of Congress 
3La Prensa (Buenos Aires), August 14, 15, 28, 1948. This is not to say that other Argentines did not 

discuss the matter. An eminent lawyer and historian, Carlos Ibarguren, forecast the adoption of 

economic and social provisions with amazing accuracy; some of his suggestions are nearly identical 
with the final text. See his La Reforma Constitucional (Buenos Aires, 1948), pp. 77 ff. See also 

the peronista party’s Anteprojecto de Reforma de la Constitucion (Buenos Aires, 1949). 
4La Prensa, March 9, 1949. 

5 Loc. cit. 

® Transitory Art. 3. 

™New York Times, April 19, 1949. 

8 New York Times, April 20, 1950; the Constitution of the Argentine Nation (1949), Transitory article 6. 
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on May 1, 1950, leaving only 19 Radicals who had been elected in 1948 
and whose term had not yet run out.® Since the only two Senate mem- 
bers elected in 1946 who did not belong to the official party were never 
seated, no change was effected in that chamber. 

Superficially, the new constitution is not unlike the old in general 
structure; changes lie not so much in form as in spirit, as may be seen in 
the portions added to the Preamble which are here shown in italics: 

We, the representatives of the people of the Argentine Nation, assembled in Gen- 
eral Constitutional Congress by the will and election of the Provinces which compose 
it, in fulfillment of existing pacts, with the object of constituting national unity, guaran- 
teeing justice, consolidating domestic peace, providing for the common defense, promot- 
ing the general welfare and the national culture and securing the blessings of liberty to 
ourselves, to our posterity, and to all men in the world who wish to inhabit Argentine 
soil, ratifying the irrevocable decision to constitute a socially just, economically free and 
politically sovereign nation, invoking the protection of God, source of all reason and 
justice, do ordain, decree and establish this constitution for the Argentine nation. 


The most obvious change in the body of the constitution is the intro- 
duction of the previously mentioned social and economic doctrines into 
Part One. Formerly a single chapter on “Declarations, Rights and Guaran- 
tees,” this portion of the charter now has been expanded to include four 
chapters: 


I. Form of Government and Political Declarations. 
II. Rights, Duties and Guarantees of Personal Freedom. 
III. Rights of Labor, the Family, Old Age and Education and Culture. 
IV. The Social Function of Property, Capital and Economic Activity. 


These chapter headings of themselves indicate the nature of their 
content; it need only be added that the content is a combination of state 
socialism and economic nationalism set down in vague terms and future 
goals which, no matter how translated, require enabling legislation. Part 
Two of the new constitution, which includes a description of the federal 
system and of the structure of the national government, retains the 
identical subheadings of the older law, but significant changes have been 
made in the provisions themselves. 

In general terms, the personal guarantees offered in the new Argentina 
law more than hold their own with the old. The right to jury trial has 
been eliminated; but it was never really operative, and a more basic 
procedural right, that of habeas corpus has been introduced (Art. 29). 
Moreover, the right of peaceful assembly (Art. 26) has been included in 
the new law, as has a prohibition on racial discrimination (Art. 28). 
To what extent guarantees of rights and protections will be effective in 


® New York Times, April 30, 1950. 
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a country that, since the adoption of the new constitution, has had 
experience with mob and police attacks on opposition political meetings, 
that sees its mass media of communication effectively controlled and 
its courts dominated by the executive, is a question that only time can 
answer. Nonetheless, Article 15 of the new law supplies a clue to the 
limitations and possible further restrictions on civil liberties. A provision 
in it warns that 


The state does not recognize the freedom to violate freedom. This is understood 
to be without prejudice to the individual right to express opinion within the realm of 
doctrine, subject only to the rules of law. 

The State does not recognize national or international organizations, whatever their 
purposes, which support principles opposed to the individual freedom recognized in this 
Constitution, nor those that threaten the democratic system by which it is inspired... . 


Defenders of this article might point to the need of some such 
provision to protect Argentina from the Communist menace; but it is 
important to note that of the three major states in South America, 
only in Argentina is the Communist party still legal and relatively free 
to act. It is not so much the Communists as it is the more powerful 
opposition parties, such as the Radicals, who may feel the pressure of 
such a provision; for the administration interprets the constitution, and 
the opposition party may expect to find the “rules of law” somewhat 
restrictive. 

The constant harassment of opposition spokesmen, in and out of 
public office, by threat or application of the law which forbids statements 
disrespectful to the administration (ley de desacato) and which was 
modified and strengthened by the peronista Congress in 1949, is a matter 
of common knowledge.’ The experience of Dr. Ricardo Balbin, who 
was president of the opposition bloc in the Chamber of Deputies is a 
case in point. After being accused of disrespectful statements about the 
president and the Minister of Labor and Welfare, he was found guilty 
of “disrespect,” pardoned when the action threatened political scandal, 
and taken into custody again six months later. Action against another 
Radical leader, Gabriel Oddone, former member of Congress and former 
chairman of the national committee of the party, was also taken recently 
for statements made in a private home.’! Another limitation to freedom 
of action may be noted in a severe treason law, prohibiting free exchange 
of a broad class of information.’ These measures in themselves are not 
the only evidence of government determination to suppress opposition. 
The closing of the world-renowned newspaper, La Prensa, by strike of the 
government-dominated unions, followed by government expropriation a 


10 See, for example, New York Times, September 23 and October 18, 1949. 
11 Time, January 15, 1951; New York Times, July 3 and 9, 1951. 
12 La Prensa, September 29, 1950. 
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few months later, after official pressure failed to bring it in line, is the 
culmination of a repeatedly demonstrated policy of press control.1* A 
final instance is the recent action to draft striking railroad guards and 
watchmen. This action must be attributed to a changing attitude toward 
labor which, through government-dominated unions, has long supported 
Perén. Government control over labor has become so strong as to bring 
protest from the International Confederation of Free Trade Unions." 

Closely tied to personal rights are those of property, and here the 
Argentine law has been altered drastically by the addition of chapter iv 
to Part One of the constitution. Its provisions repudiate the concept of 
private property established by the constitution of 1853, which stated 
that “private property is inviolable.” The new constitution states (Art. 38) 
that all property has a social function and exists for the general welfare. 
Article 39 expands this thesis, placing capital “at the service of the 
national economy,” with “social welfare as its principal object.” Article 40 
adds that “the State may intervene, by means of a law, in the economy 
and monopolize certain activities to protect the general welfare. . . .” 
Specifically mentioned among these activities are importing and exporting; 
others may be added to the list by the Congress if they have as their 
aim “to dominate Argentine markets, eliminate competition or increase 
profits excessively.” This article also contains a paragraph that is sub- 
stantially the same as the Roman law on subsoil rights and its modern 
counterpart found in the famous Article 27 of the Mexican constitution: 
the government reserves control over exploitation of all subsoil resources 
as the inviolable property of the nation. Finally, the article makes all 
public services primarily the responsibility and the function of the state, 
prohibiting their concession for private exploitation. This is a direct blow 
at foreign investors (who control most such services in Latin America), 
as is evidenced by the gradual taking over of railroads, communications, 
and public utilities from foreign-controlled firms, which are principally 
British. Taken as a whole, these three articles reflect faithfully the 
strong note of economic nationalism so dominant in the Perén govern- 
ment. 

Article 1 of the 1949 law repeats in terms identical with its predecessor 
that Argentina is a representative federal republic, but the new consti- 
tution makes it clear that in practice even limited provincial sovereignty 
is moribund in the country. Under the 1853 constitution, the national 
government had also dominated the provincial governments both pollit- 
ically and financially; the early equilibrium of powers that had led 
to adoption of federalism soon disappeared, with the hegemony of 


183 New York Times, January 28, 1951; Tiempo (Mexico City), April 20, 1951, p. 29. 
14 New York Times, January 28 and July 18, 1951. 
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Buenos Aires replacing it. It might therefore have been wise to recognize 
this reality in the new constitution, but the convention thought otherwise. 
Instead, it preserved the form of federalism, but established conditions 
that negated all sovereignty on the part of the provinces. Under the 
new constitution, the jurisdiction of the national government has also 
been widely expanded to permit the Congress to issue codes on aeronautics, 
sanitation, and social rights, in addition to the already-existing civil, penal, 
and mining codes.'® Moreover, Congress may now legislate “to ensure 
the national prosperity,” on matters of hygiene, morality, public health, 
and social assistance, as well as on culture, education, transportation, 
and industry.’® Finally, the Congress may adopt laws breaking up the 
large estates and assuming control of public services.‘7 To assure that 
the few remaining powers lodged in the provinces by Article 97 do not 
interfere with the dominant role of the national government, a new 
provision of Article 5 obligates the provinces to render “the co-operation 
required by the federal Government in order to ensure compliance with 
this constitution and with the laws of the nation issued thereunder.” 

The combination of expanded national power and restricted provin- 
cial independence goes far to end even the last traces of federalism in 
Argentina. The depths to which the concept has sunk is indicated by 
the fact that the new constitution became effective on publication, without 
even the formality of ratification by the provinces.'® 

In spite of this centralization of powers, the structure of Argentine 
government has not changed greatly, although certain politically signif- 
icant differences are to be noted in the constitution. The basis of 
representation for deputies had been raised from 33,000 to 100,000, each 
deputy being elected in a province-wide election, and each province 
being assured at least two deputies. A nationalistic sentiment is marked 
in the requirement that senators must now be native born, and that 
non-native Argentines standing for the office of deputy must have held 
full citizenship rights for ten years, rather than the two years required 
for natives. Another difference is that senators are now elected directly 
by the people in each province instead of by their legislatures.’® These 
changes permit the peronista party to make full use of the advantages 
it enjoys in its control of the national governmental machinery, without 
interference from any possibly recalcitrant provincial administrations. 
Moreover, deputies’ terms are raised from 4 to 6 years, and senators’ 


% Art. 68, sec. 11. 

16 Art. 68, sec. 16. 

17 Idem. 

18 Transitory Art. 2. 
19 Arts. 42-44, 47-48. 
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reduced from 9 to 6 years, each body electing half its members every 
3 years.*° Thus, congressional elections will be tied to presidential cam- 
paigns at least half the time. 

As might be expected, however, it is in the presidency that the most 
significant changes have been made by the new constitution. To Juan 
Domingo Perén, the most important change must have been the abandon- 
ment of the traditional prohibition on immediate reelection of the pres- 
ident. Adoption of this hotly contested amendment spells continued 
power for Perén, for the peronistas lost little time in calling upon him 
to stand for re-election in the next contest.*! If so much of the rest of 
the constitution had not been amended by the convention, this resort to 
the process of continuismo would have overshadowed the other acts of 
that body. In any event, it remains the most vital political act. Closely 
tied to this amendment is the revision of the presidential electoral 
process, whereby the old electoral college system is abandoned in favor 
of a simple direct election on a nation-wide basis, offering advantages 
similar to the direct election of senators. The rules for this selection, 
as well as those governing the vice-president, the deputies, and the 
senators, are now in the hands of the peronista-controlled Congress, 
which has used its power to adopt a’ new election law sponsored by the 
administration. Among other changes in the process, the date of the 
presidential election has been advanced three months, from the traditional 
date to November 11, 1951. Further amendments provide for minority 
representation in the lower chamber of the Congress for the five most 
populous urban areas, and for enfranchisement of the Catholic clergy.?* 
With a monopoly of the rule-making power, control of the election 
machinery, and his own personal popularity, the re-election of Perdén 
on November 11, 1951 seems almost inevitable at this writing. 

The expanded powers of the Argentine presidency are not limited 
to such obvious matters, however, for the constitution places a new 
weapon in the hands of the executive. To the old provision in Article 34 
covering a state of siege has been added an intermediate “state of pre- 
caution and alarm.” The pertinent passage reads as follows: 

in case of alteration of public order which threatens to disturb the normal 
carrying on of life or necessary activities by the population a law will determine the 
judicial effects, but this will not suspend but only limit individual guarantees temporarily 
to the extent that is indispensable. Regarding persons, the powers of the president are 


limited to detaining them or moving them from place to place in the territory for a 
period of no longer than thirty days. 


20 Arts. 44 and 49. 
21 New York Times, July 30, 1949 and April 19, 1950. 
22 New York Times, July 7, 1951. 
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Unlike the regulations for the state of siege, this state of prevention 
and alarm is declared independently by the president without the prior 
approval of the Senate, although a report of the action taken must later 
be rendered to the Congress.2* While this provision may well have a 
legitimate use, it may also prove a valuable political weapon during 
election campaigns, especially with a subservient Congress as the only 
check on the executive. 

Another change in the constitution reflects a growing concentration 
of power in the executive. This is the new provision permitting the 
president to propose to the Congress that, instead of an annual budget, 
the budget of the nation and the city of Buenos Aires be extended to 
cover periods of up to three years.** Although it is required that annual 
accounts are to be presented, the provision takes the power of the purse 
from the Congress and places it in the hands of the president. It should 
be noted that Perén has also had available additional funds for which 
no accounting has been required—the profits of the Argentine Institute 
of Production and Exchange (IAPI), which enjoys a monopoly on purchase 
and sale of the country’s principal agricultural products. 

Like the legislative branch, the judiciary of Argentina has been 
rendered more or less subservient to the executive. In 1947, the attorney 
general and three of the justices of the Supreme Court were impeached 
and removed from their posts, ostensibly for having acted unconstitu- 
tionally in recognizing the revolutionary government that ousted President 
Castillo, but in reality for applying the old constitution unfavorably in 
a series of cases involving Perdn’s policies.*° Since that time the high court 
has been staffed with peronistas who are more circumspect than their 
predecessors. The new constitution, moreover, has restricted the power of 
the Congress to impeach judges of the inferior federal courts, who are 
now placed under direct supervision of the Supreme Court.”* It is hardly 
likely that justice can be considered impartial in Argentina, so long as the 
courts remain under the influence of the executive. 

The new Argentine constitution, however, is not of itself an un- 
satisfactory document. In following the pattern of expanded interest 
toward other than purely political considerations which, as already noted, 
is not uncommon in recent Latin American constitutional development, 
detailed legislating has been limited to a comparatively small portion 
of the whole. In this, the theory underlying the United States document, 
which was the model for the 1853 law, is respected. Moreover, many 


23 Art. 83, sec. 19. 

24 Art. 68, secs. 7 and 28. 

23 New York Times, May 1, 1947. 
26 Arts. 91 and 94. 
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of the mechanical changes incorporated in the new law reflect develop- 
ments which are based on experience and have been adopted in our own 
system. This modernizing process is of importance in judging the content 
of the new constitution, and in time may prove of real value in the 
governmental process. 

Equally important, nonetheless, is the practical application of the 
norms of the law. To some extent here, too, the new constitution 
has had good effect. Some of the economic reforms adopted by the 
administration have benefited Argentina; and the social legislation initiated 
and welfare activities carried on, albeit informally, by Eva Perén cannot 
be completely discounted. Notwithstanding these favorable aspects of 
“social democracy,” it is clear that free political activities have suffered 
in Argentina during the past few years for the language of both consti- 
tutions has been subordinated to the policies and program of the 
peronista party. 

Since this article was written, events connected with the presidential 
election in Argentina that should have been held early in 1952 but was 
rescheduled for November 11, 1951 seem to support some of this writer’s 
conclusions. The abortive army revolt a month previous to the election 
may have prompted some political observers favoring a continuation of the 
peronistas in government to take this step in order to avoid loss of 
popularity. It has been claimed that the feminista party of Eva Perén 
contributed substantially to President Peron’s two-to-one victory over his 
leading opponent Sr. Balbin, the Radical candidate. Even if the women’s 
vote had not been organized in favor of Peron, little chance for victory 
could have been seen for the opposition since the administration in power 
controlled all of the mass media of communication and the election 
machinery. Many Radicals lost their lives when meetings of the opposing 
parties were systematically broken up, while prominent Socialists were in 
jail and Perén’s leading Communist opponent was in a hospital with a 
gunshot wound. Under these circumstances it is surprising that the eight 
opposition parties did not suffer a more crushing defeat which, it appears, 
was avoided by clandestine disregard of the election regulation prohibiting 
coalitions and by concentration on the Radical candidate. 

In future years, when present political passions have become history 
and the tempering forces of time have had a chance to do their 
work, sufficient perspective may be acquired to make the constitution 
of 1949 a servant to all the citizens of Argentina. Not until that time 
can the final judgment of the law be made. 
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HE ROYAL COMMISSION on National Development in the Arts, 

Letters and Sciences, appointed by the Government of Canada on 

April 8, 1949," presented its Report in May, 1951.2 In general terms, 
the Commission had been directed to conduct an examination into existing 
federal agencies, such as the Broadcasting Corporation, the National 
Film Board, and various libraries and museums, “with a view to recom- 
mending their most effective conduct in the national interest and with full 
respect for the constitutional jurisdiction. of the provinces.”* The over- 
riding purpose of encouraging “institutions which express national feeling, 
promote common understanding and add to the variety and richness of 
Canadian life, rural as well as urban,”* justified the Commission in taking 
a very broad view of its duties. 

A Royal Commission is a flexible device employed both by the federal 
and by provincial governments to conduct inquiries for which no special 
procedure is provided by law. It may be used to explore a question on 
which legislation appears desirable, but on which no clearly defined 
position has been taken by any political party. Three, or even five, com- 
missioners may be appointed so that various regional or cultural interests 
will be represented. An inquiry of this sort has the advantage of com- 
mitting the government to nothing more than the general terms employed 
in giving a commission its instructions. No policy need be announced until 
the report has been studied. In the meantime the question remains in a 
sense sub judice, and is removed from political discussion. 

A commission has great freedom of choice both as to its staff and as 
to its procedure. It will normally be concerned to obtain all the assistance 
that it can from well-informed people, to give ample opportunity for all 
shades of opinion to be expressed, and to see that appropriate research 
studies are made. While a commission has power to demand information 
on oath, it is unlikely to do so when matters of opinion are under dis- 
cussion. The work of the research staff, rather than fear of the Lord or of 
prosecution for perjury, is relied on to check inaccuracies. Interested 
parties may be represented by counsel, and witnesses may be cross- 
examined. 

1 Order in Council, P.C. 1786 (April 8, 1949). 
2 Report of the Royal Commission on National Development in the Arts, Letters and Sciences (Ottawa: 

King’s Printer, 1951). 

3 Order in Council, P.C. 1786. 


4 Ibid. 
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A commission’s report, which is printed in English and French, 
normally consists of recommendations, more or less precise according to 
the subject matter of the inquiry, together with a full explanation of the 
reasons for them. If commissioners who represent different ‘shades of 
opinion can unite in unanimous recommendations, their conclusions are 
likely to be generally accepted as a reasonable compromise. But the last 
word lies with the legislature. 

The whole process is not without educational value. Interested 
groups prepare their submissions and criticize the submissions made by 
others. A report, and sometimes research studies as well, is readily obtain- 
able from the King’s Printer, and is likely to be summarized and discussed 
in the press. Any hostile group is in a weak position if it has not itself 
presented a brief to the commission. 

The following study is intended as an illustration of a Royal Com- 
mission’s work and as an account of the findings of the Canadian Royal 
Commission on National Development in the Arts, Letters and Sciences. 
The latter consisted of five members, of whom two were French-speaking. 
The Commission held 114 public sessions in various parts of the country, 
received 462 briefs and heard 1,200 witnesses.> While this record indicates 
that interest was relatively widespread, it must be remembered that the 
Commission heard from the small minority concerned with cultural 
matters, and not from the majority which perhaps cares for none of these 
things. The Government of Canada remains free to adopt or disregard 
the advice for which it has asked. The advice, however attractively it may 
be presented, is not the same thing as persuasion. 

The basis of the Commission’s recommendations is the contention 
that the state should take a very positive attitude towards the encourage- ; 
ment of the arts, letters, and sciences. In so doing it would be “in step 
with most other nations,” ® in spite of the fact that the United States 
constitutes an exception. There are, it is said, many reasons why the 
Government of Canada should be particularly active at the present time. 
The most important is the danger of cultural absorption by the United 
States, an absorption which would be fatal to visions of a Canadian 
nation. 

To Americans, this dislike or fear of cultural absorption may seem 
incomprehensible and perhaps offensive. Yet it follows inexorably from 
the ambition of Canada to be a nation in the fullest sense of the term. 
It is far from mere Americanophobia and is consistent both with admira- 
tion for the culture of the United States and gratitude for the assistance 
which Canada has received from American sources. The Commission 


5 Report, p. 8. 
6 Ibid., p. 273. 
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does not discuss the intellectual or moral validity of the aspiration for a 
distinctive Canadian culture. Its existence is assumed just as theologians 
assume the existence of God. 

Agnosticism is always repulsive to the faithful, but there are many 
Canadians who do not dread the idea of cultural absorption; and many 
who, while they dislike the prospect, consider it inevitable. How, it may 
be asked, can a Canadian who writes in English feel that he is culturally 
closer to a Canadian who writes in French than he is to an American 
or English writer? To say, “because of a common and vigorous Canadian- 
ism” may be to indulge in wishful thinking; to enumerate common dis- 
tastes for some aspects of American culture is beside the point unless 
these are its dominant aspects. Hence it is safer to say that there is a 
large body of Canadian opinion which would like writers and artists to 
be and remain distinctively Canadian. But if Canadian taxpayers are to 
call the tune they must pay the piper, and writers and artists will not 
perform if the fee is inadequate. 

Powerful support for the view that some encouragement by the state 
is necessary to foster a Canadian culture is found in the diversity of 
Canadian outlook and in the minute size of many of the cultural groups. 
The Commission contends that there are common elements underlying 
this diversity, and that mass media of communication can be used to 
strengthen them without damage to regional individuality. It follows that 
those who value regional individuality can make common cause in 
resisting cultural absorption by the United States. Mass media, such as 
radio, television, films, and periodicals may serve to establish communi- 
cation between the diverse elements, but can be employed with safety 
only if the state gives adequate protection against the same media being 
used in a way destructive of Canadian cultural identity. How such pro- 
tection can be given without objectionable interference with freedom of 
communication is a delicate problem to which careful attention is given 
by the Commissioners. If not much is said about British and French 
influences, it is because external influences are welcomed so long as they 
carry no threat of domination. The problem is not to eliminate American 
influences, but to moderate their intensity. 

Another ground for urging action by the Government of Canada is 
that the promotion of the arts, letters, and sciences has become a matter 
of national concern at a time when it is unlikely that private efforts 
based on voluntary contributions will either create great endowments or 
supply the market which is needed if arts and letters are to flourish. 
The state has not conscripted or destroyed wealth, but it has cut down 
incomes by taxes and impaired income values by inflation. The suggestion 
is that the state itself must now undertake functions which, under other 








580 THE WESTERN POLITICAL QUARTERLY 


circumstances, private endowment might have performed. This argument 
might, if logic were king, dissolve prejudices which antedate the progressive 
income tax, but it would still be necessary to face with realism the 
immensity of the problem. A Canadian writer, writing for Canadians, 
has his choice between an English-speaking market with a population of 
9,000,000 and a French-speaking market of less than half that size. 
Canadians read more American than Canadian periodicals, and listen 
freely to American radio programs. 

It was necessary for the Commission to show not only that state 
action was essential, but that this action should be federal as well-as 
provincial and municipal. Indeed, the Commission would have exceeded 
its mandate if it had recommended any specific action at the provincial 
or municipal level. The functions specifically assigned to the Parliament 
of Canada by the British North America Act do not include the active 
promotion of the arts, letters, and sciences, but there is nothing to forbid 
such activities if they do not infringe the specific and exclusive powers 
of the provinces. The most relevant of these powers concerns education. 
The Commission was at pains to contend that a distinction should be 
drawn between formal education in the schools and culture or general 
education; and that, while the former is a purely provincial matter, it 
is the federal government which must undertake the promotion of the 
national culture. 

Financial considerations alone would make it very tempting to take 
this view. The Parliament of Canada has the most fruitful sources of 
revenue under its control. It is far more likely than a provincial or 
municipal government to be generous to the arts, letters, and sciences 
when their financial requirements have to be balanced against those of 
other services and against demands for lower taxes. Provincial legislatures 
are more vulnerable to pressures from groups which consider many things 
far more important than culture. If, however, the federal government is 
the paymaster, the provincial governments can be relied on to press for 
expenditures within the province. Not only, then, may the best forum 
be secured for the needs of the arts, letters, and sciences, but a totally 
new pressure group may be provided. 

Purists in these matters are as odious to politicians as are agnostics 
to the faithful. But the purist has a case. There should be effective judg- 
ment of relative needs, and public expenditures of every sort should be 
carefully supervised. To shelter expenditures on cultural activities from 
criticism on the ground that they are not likely to be excessive in any 
event shows a definite distrust of democratic methods. 
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The temptation and (from the standpoint of the purist) the danger 
are both seen most clearly in the case of Canadian universities. Of these, 
some are supported by provincial governments; others, by endowments. 
All charge substantial fees. Their resources, however, are inadequate for 
their present functions and hopelessly inadequate for the part which the 
Commission expects them to play in the promotion of Canadian culture. 
The Commission has recommended federal aid and has suggested the 
forms which it might take. 

Federal aid would take two forms. An annual grant of (say) fifty 
cents per capita of population would be made in each province and 
distributed among the universities in that province in accordance with 
student registration. The federal government has indicated that it will 
act on this suggestion. Obviously such a grant would do the universities 
no good if their financial assistance from provincial governments were 
correspondingly reduced. While no condition is proposed, such a reduc- 
tion would be highly unlikely. It would be another matter if the provin- 
cial governments were asked to increase their assistance, now or in the 
future. Then they might well take the position that the federal govern- 
ment had assumed responsibility for meeting the needs of the institutions 
so that future expansion and (if inflation continues) future maintenance 
would have to depend on federal action. 

The second form of assistance to the universities would be indirect. 
Scholarships, at both graduate and undergraduate levels, are recom- 
mended; and it is also proposed that each university should receive a 
grant for each scholarship student. As both the amount of the grant and 
the number of scholarships are unknown, it is impossible to calculate 
what this assistance would total. 

The Commission recommends a vigorous development of the ser- 
vices already undertaken by the federal government, and judicious en- 
couragement of voluntary efforts. But it attaches importance to leaving 
these efforts free from the formal control which governmental supervision 
would involve. The Commission proposes the creation of a body to be 
known as the Canada Council for the Encouragement of the Arts, Letters, 
Humanities and Social Sciences “to stimulate and to help voluntary 
associations within these fields, to foster Canada’s cultural relations 
abroad, to perform the functions of a national commission for UNESCO, 
and to devise and administer a system of scholarships.” This Council 
would be composed of fifteen members appointed so that the cultures 
of various regions could be properly represented. Only the chairman and 
vice-chairman would serve full time. To perform its many functions 
successfully the Council would obviously require a substantial and prob- 
ably an expanding budget. 
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Very wisely the Commission refrains from placing price tags on its 
recommendations or from making any estimate of the total costs which 
Parliament is invited to incur. It does, however, attempt to loosen the 
purse strings by arguments which a purist might find questionable. “If 
we in Canada are to have a more plentiful and better cultural fare we 
must pay for it.”* “The total figure might in isolation appear substan- 
tial; but in comparison with the costs of other activities of Government, 
it would be modest, almost insignificant.” * “The most striking items in 
governmental budgets today are related to defence. ... We are defend- 
ing civilization, our share of it, our contribution to it... . It would be 
paradoxical to defend something which we are unwilling to strengthen 
and enrich, and which we even allow to decline.” ® This argument, 
which is developed in some detail, invites comment. What seems to a 
spending agency “a drop in the bucket” may well appear to the harassed 
taxpayer and to the victim of inflation as “the last straw”; and the sug- 
gestion that the defense of Canada is barely worth while unless we 
develop a distinctively Canadian culture is vulnerable to ridicule. A 
communist critic could indulge in a gibe at an appeal to the classes which 
have most to lose to undertake public-spirited expenditures in order 
to induce those who have very little to lose to defend them; and a 
patriotic but culturally indifferent Canadian might think that the Com- 
mission’s appeal savored of treason. 

The vital question is not even posed: What must Canadians forego 
in order to gratify their cultural ambitions? That is a question which 
Parliament will have to ask and answer. The Commission has performed 
its duties well and has placed before the nation a program for the ad- 
vancement of the arts, letters, and sciences which cannot be lightly 
disregarded. 





7 Ibid., p. 272. 
8 Ibid., p. 273. 
® Ibid., p. 274. 
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CREATION OF THE COCKRELL COMMITTEE 


HE NATION was almost a century old when the Senate estab- 

lished the Cockrell Committee, which conducted in 1887 and 

1888 the first comprehensive legislative inquiry into administration. 
There were earlier congressional investigations of executive agencies, but 
they were of a narrow nature, and were generally aimed at one particular 
agency with the objective of cutting expenditures or inquiring into scandal. 
The Cockrell Committee conducted an over-all investigation with the 
purpose of general administrative reform. 

Reacting to the great growth of industry, administration had ex- 
panded as the public demanded Government regulation of the rail- 
roads, as Civil War veterans filed claims for pensions, and as settlers in 
the West submitted their applications for certificates of title to lands. 
Thousands of letters of complaint from the public had been received by 
members of Congress and by the press, and scores of editorials had been 
published by leading newspapers criticizing the long delays in the trans- 
action of business by the executive agencies, especially the Pension Office, 
the General Land Office, the Army Quartermaster Corps, and the Post 
Office. 

It was on March 2, 1887—four years after the Civil Service 
Commission was created, four months after Woodrow Wilson had com- 
pleted his manuscript on “The Study of Administration,” and one month 
after the Interstate Commerce Act was approved creating the first federal 
independent regulatory body—that Senator Francis Marion Cockrell, 
Democrat from Missouri, introduced his resolution. This was during 
President Cleveland’s first term of office, when the House was Democratic, 
and the Senate was overwhelmingly Republican with a number of influen- 
tial antiadministration Democrats adding to its majority. The resolution 
provided: 

. .. That a select Committee to consist of five Senators be, and the same is hereby, 
constituted and appointed, whose duty it shall be to inquire into and examine the 
methods of business and work in the Executive Departments of the Government, the 
time and attention devoted to the operations thereof by the persons employed therein, 


and generally to inquire into and report to the Senate the causes of the delays in trans- 
acting the public business said to exist in some of said Departments. 
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The said committee shail have power and it shall be its duty to inquire and report 
what further public buildings are necessary to the transaction of the public business in 
Washington and the proper uses of the public buildings now existing in said city. 

Said committee is hereby authorized to employ a clerk and stenographer and shall 
have power to send for persons and papers and to sit during the recess of the Senate 
next to occur. The compensation of any clerk or stenographer, not exceeding the rate 
of $8 per day, employed by said committee, and its other necessary expenses shall be 
paid out of the appropriation for the miscellaneous items of the contingent fund of 
the Senate upon vouchers to be approved by the chairman of said committee.’ 


Debate on the resolution the following day was lengthy and heated. 
Senator Van Wyck, Democrat from Nebraska, introduced an amendment 
calling for an inquiry into congressional business also. Republican Senator 
Edmunds of Vermont asked that the amendment be withdrawn. “I wish 
to appeal to my friend from Nebraska,” he remarked, “not to embarrass 
the resolution by inquiring into the causes of delay in Congress. We all 
know what they are. We do not work at the beginning of the session, 
and at the end we want to do it all at once.” Countered Van Wyck: “The 
Senate knows the cause of delay of business in the Departments as well 
as in Congress.” “No, we do not,” interrupted Edmunds, “and it is 
thought and hoped by the Senator from Missouri, who has given a great 
deal of attention to the subject, that an exploration of the methods of 
doing business in some of the Departments and the means of coordinating 
their work will show how we can get on with the public business there 
which is now so much delayed in some respects, as we know, without 
much further increasing the force. I think, therefore, that the resolution 
of the Senator from Missouri is a very useful one, and I shall vote for it.” 2 

Supporting the resolution, Senator Shelby M. Cullom, a leading Re- 
publican from Illinois, author of the Interstate Commerce Act, declared: 

It is high time, it seems to me, that the Congress of the United States should 
find out what is necessary to be done in reference to the public business in the Depart- 
ments and provide some means by which it shall be done promptly. If there is any addi- 
tional force necessary Congress ought to provide it. If additional force is not necessary 
we ought to find out that fact, and we ought also to find out whether any additional 


public buildings are needed. I think it is very important that this investigation should 
be made.* 


Cockrell’s Democratic colleague from Missouri, Senator Vest, not at 
all enthusiastic about the resolution, asserted that the proposal would 
“create another committee to remain in session here with attendants.” 
There existed, he pointed out, regular standing committees on civil ser- 
vice, public buildings and grounds, and the armed services, whose func- 
tions were to find out what the proposed committee sought to accom- 





118 Conc. Rec. 2535 (1887). 
2 Ibid., p. 2591. 


3 Loc. cit. 
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plish. Furthermore, he himself had introduced a bill during that session 
to establish a hall of records for the storage of valuable governmental 
papers.* 

Regaining the floor, Van Wyck demanded that Cockrell and Cullom 
“particularize a little, so that we may have a more intelligent under- 
standing or designation of the Departments in which delay occurs, and the 
nature of the public business that is delayed.” Moreover, he argued, if 
any delay could be shown, “the fault is with Congress.” “We know,” he 
said, “that three-fourths of the session is wasted —a criminal waste of 
time.” “If it is necessary to have this committee appointed, which I very 
much doubt, . . . every cabinet officer in ten minutes, if there be cause 
of delay, can very readily tell Congress the reason. . . . It is because Con- 
gress does not give them force enough to transact the business of the 
offices. There can be no other reason.” ° 

Opposition in the Senate to the resolution emanated from three dif- 
ferent sources: those who felt that the creation of another committee 
was extraneous and a waste of time and money; those who objected to an 
examination into the use and rentals of public buildings; and those who 
viewed the legislative investigation as a political weapon aimed at a 
vigorous reform-instituting President. It was the last-described group of 
senators who, after having tried unsuccessfully to defeat the resolution, 
attempted to switch the proposed inquiry away from the administrative 
departments and into the business of Congress. When this tactic failed, 
administration supporters rallied behind the group which opposed any 
investigation into the use and rentals of buildings. 

Seeing that the entire opposition was concentrated on the buildings 
issue, Cockrell explained that no reflection was intended upon the Com- 
mittee on Public Buildings and Grounds, and he agreed to strike out the 
clause calling for such an inquiry. As for the opposition’s contention that 
no delays existed in the executive branch, Cockrell pointed out that 
thousands of complaints were pouring in on members of Congress and 
newspaper editors. “We have an official report from the War Depart- 
ment,” he stated, “that the adjustment of the claims under the Act of 
July 5, 1884 will require four and a half years’ time. We have similar 
reports from other Departments, and all of us are receiving letters every 
day inquiring into these matters, and it is time to devise some plan or 
means by which this business can be brought up to date if it is possible, 
and there is no reflection on any one.” ® 





4 Ibid., p. 2592. 
5 Loc. cit. 
6 Ibid., p. 2663. 
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The amended resolution was passed by the Senate on March 3, and 
the vote was not recorded in the Congressional Record. Senator Edmunds’ 
proposal that the chair appoint the members of the committee was 
adopted. Thereupon, the president pro tempore selected three Democrats 
—Francis M. Cockrell (Missouri), Isham G. Harris (Tennessee), and 
James K. Jones (Arkansas), and two Republicans—Shelby M. Cullom 
(Illinois) and Orville H. Platt (Connecticut). All were lawyers and lead- 
ing members of the Senate. 

“The passage of this resolution,” commented Gustavus A. Weber, 
“was the result of the widespread criticism of the delay that existed in 
many of the services of the government in the performance of their duties. 
Not a few bureaus were months and even years behind in their work. 
The feeling was very strong that this delay was only partially due to 
archaic business methods and especially to the performance of much 
useless work.” 7 

News of the resolution aroused little editorial comment in the nation’s 
press. Only the two major New York newspapers expressed opinions. 
The pro-Cleveland New York Times condemned the proposed inquiry 
as a “junketing trip for the summer” with “vacation expenses paid for 


Is 


out of the public purse.” ® “Useless and expensive legislation,” was the 


judgment of the anti-Cleveland New York Daily Tribune.® 


Tue Work oF THE COMMITTEE 


The first step taken by the Cockrell Committee was to address 
letters to the head of each administrative department and to the chiefs of 
bureaus and divisions in it, requesting detailed statements of the methods 
of transacting their business; and tracing at least one principal item of 
business, beginning with its receipt and showing in consecutive order the 
various steps, personnel, and actions the item passed through until it was 
finally disposed of and filed. Shortly after, two other sets of letters 
followed, asking for additional information in regard to: 

(1) the amount and character of business received, transacted, and undisposed of in 


each bureau and division for each year from 1884 to 1886, inclusive; and the 
amount undisposed of as of March 1, 1887; 


(2) The average number of employees on the rolls for each month for the period, 
broken down for all subdivisions; 


(3) the average amount and character of business performed by the employees of each 
bureau for the given period; 





7 Gustavus A. Weber, Organized Efforts for the Improvement of Methods of Administration in the 
United States (New York: D. Appleton & Co., 1919), p. 57. 

8 New York Times, March 3, 1887, p. 1. 

®New York Daily Tribune, March 4, 1887, p. 3. 
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(4) the maximum amount of business performed by the employee doing the most 
work, and the minimum amount of business performed by the employee doing the 
least work, for each bureau during each month of the period requested; 


(5) the average number of days and the time and attention devoted to work by the 
employees in each bureau, whether in person or by proxy, for each year of the 
reporting period; 


(6) The maximum and minimum number of days during each year that the employee 
of each bureau who worked the greatest number of days was present; and, similarly, 
information concerning the employee who worked the least number of days; 


(7) The organizational structure and breakdown of officers and employees by title, 
category, and classification for the Washington and field offices; and 


(8) The general routines, including how final action was taken and whether Congress 
must approve. 


During the year’s time between sending the letters and submitting 
the report to the Senate, the Committee examined the statements of the 
administrative departments, compared them with one another, asked for 
clarification of noted discrepancies, requested additional information where 
insufficient data were furnished, and invited suggestions and drafts of 
legislation for administrative reform. Not relying completely on the written 
statements of the administrators, the Committee visited many of the 
agencies numerous times and conducted personal tours of inspection. 

In presenting its report '® to the Senate on March 8, 1888, the Com- 
mittee, through its Chairman, began by drawing a picture of the size of 
the departments. The smallest was the Department of Agriculture with 
408 in personnel. There were 2,038 employees in the Government Printing 
Office. In the Department of the Interior (which at that time was com- 
posed of the General Land Office, the Bureau of Labor, the Pension Office, 
the Geological Survey, the Office of Indian Affairs, the Patent Office, 
the Office of Railroads, and the Office of Education) 9,154 persons were 
working. 

The Department of Justice consisted of 70 United States district 
attorneys, with 65 assistants and 39 special assistants; 70 United States 
marshals, with 1,467 deputies and employees under them; and 89 general 
departmental officers and employees, a total of 1,800 persons. Civilians 
working for the Department of the Navy numbered 4,027, while the naval 
forces amounted to 10,998. In the Department of War, there were 3,856 
civilian employees and 27,646 military personnel. 

Largest of the executive departments was the Post Office which 
employed 94,386 people. The Department of State’s diplomatic service 
contained 63 members; its consular service, 1,204; and the general depart- 
mental officers and employees numbered 78, a total of 1,345. There were 
15,228 in the Department of the Treasury, with 4,356 in the Customs 
Service, 3,218 in the Internal Revenue Service, 173 in the Coast and 


10 Sen. Rep. No. 507, 50th Cong., Ist Sess. (1888). 
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Geodetic Survey, 1,321 in the Light-House Service, 225 in the 9 sub- 
treasuries, 242 in the Life-Saving Service; 948 in the mints and assay 
offices, 164 in the Steamboat Inspection Service, 997 in the Revenue 
Marine Service, 406 in the Marine Hospital Service, 46 in the Shipping 
Commission, 2,477 general departmental officers and employees, and 655 
to maintain and service the department’s public buildings. 

Personnel employed by the Government in its executive branch, 
as of March, 1887 (excluding the Civil Service Commission and the 
Interstate Commerce Commission, neither of which was included in the 
investigation), numbered 132,072 civilians and 39,674 military and naval 
officers and enlisted men, a grand total of 171,746 persons. 

While the Committee acknowledged the departments’ statements to 
be “exceedingly valuable and instructive,” ' it felt that what was mainly 
omitted was a detailed description of how transactions of the various other 
departments finally came to the Treasury Department for financial settle- 
ment. Furthermore, in the Committee’s opinion, the reports failed to show 
the business relationships and interrelationships among the bureaus and 
divisions within the departments. 

Consequently, the Committee selected eight test items for tracing 
in the most minute, factory-like detail the appropriation, expenditure, 
settlement, bookkeeping, accounting, auditing, and filing methods employed 
in the following: 

(1) the purchase of stationery for the use of the Treasury Department; 

(2) the salary and fees of United States consuls; 

(3) the requisition of a United States marshal for funds; 

(4) an account of a United States marshal for fees and expenses; 

(5) a 


(6) an account of a quartermaster of the United States Army for the fiscal year 1885; 


n account of a United States district attorney for fees; 


(7) an account of a receiver of public money at a local United States Land Office; and 
(8) the adjustment and payment of a claim for quartermaster stores under the Act of 

July 4, 1864. 

These items were the examples presented by the Committee to 
illustrate that many of the methods employed by the departments in 
transacting public business were “a farcical routine,” “unnecessary,” “a 
waste of time,” and resulted in “multiplying useless records.” 12 The 
type of tracing pursued by the Committee is indicated by a paragraph 
from its report concerned with the second item: 

Mr. Frisbie then handed all the papers to a messenger, the statement and vouchers 
being tied together, the report and letter of advice being kept separate therefrom. The 


ee took the bundle of vouchers and statement back into the entry record room, 
No. 75, and carried the report and letter to the Deputy First Comptroller, Mr. J. R. 


11 [bid., p. 4. 
12 [bid., p. 91. 
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Garrison, room No. 60, by whom they were signed. The report was then taken by the 
messenger to the entry record room, to Mr. Bennett, who completed the entry as shown 
in record previously referred to, called “Fifth Auditor’s reports No. 21,” not in italics, 
and who wrote the letter “R” on the back of the report. The messenger then placed 
the report with the statement and vouchers and took the account to the office of the 
Register of the Treasury, copy and record room, No. 1, receipts and expenditures divi- 
sion, basement floor, and delivered it to Mr. S. C. Lovejoy, a clerk of class 3, in charge 
of the room. A messenger placed the following stamp on the outside of the report at 
the upper left-hand corner: Register’s Office. Received September 28, 1887. Mr. N. B. 
Hatch, of the same room, a clerk of class 2, registered it in a book entitled on the back: 
“Register of Accounts, diplomatic and consular, Register’s Office, R. and E. division” .. . 
He further wrote “E” on the back of the report. Mr. Lovejoy then took the report from 
the package, and procuring from an adjacent case a blank form, handed them both to 
Miss Mary Erickson, copyist. . . .™ 


On each of the eight items traced, the Committee presented its find- 
ings, and recommended the elimination of a number of clerical routines 
which were time-consuming, duplicatory, and provided no useful function. 
For example, in examining the method of paying enlisted men of the 
Signal Corps, the Committee showed that “the total number of pay-rolls 
and vouchers required to pay 470 men for one year is 22,400.” The 
Committee’s findings and recommendations in this matter were expressed 
as follows: 


The method of payment now in force for the Signal Corps is a needless triplication 
of papers from the starting point until they are stowed away in the Treasury, after 
passing the accounting officers. 

To recapitulate: It thus requires the services of 3 disbursing officers, 7 clerks, 144 
pay-rolls, 22,256 vouchers, 13,392 checks to consummate the payment of the entire 
enlisted force of the Signal Corps. 

This should be reduced to 1 disbursing officer, 3 clerks, 12 pay-rolls, 7,752 vouchers, 
5,640 checks, which would effect a saving of 2 disbursing officers, 4 clerks, 132 pay-rolls, 
14,504 vouchers, 7,752 checks. 

It requires 1,764 checks per annum to pay the men on duty in Washington, D.C. 

The payments should be made on one roll or on one voucher to each man, by 
one regular disbursing officer, either of the Pay Department, Commissary Department, 
Quartermaster’s Department, or preferably by the officer who is responsible for the 
accuracy of the vouchers, the disbursing officer of the Signal Service.” 


Under “Time and Attention Devoted to Business and the Average 
Amount of Work, Inequality, etc.,” the Committee charged that too many 
Government employees “devote just as little time and attention to their 
duties as possible, and perform just as little work as possible, seemingly 
considering the honest, intelligent, and faithful discharge of their duties 
and prompt transaction of the public business mere incidents to their main 
pursuit—an easy, pleasant, social good time in Washington.” In general, 
the average amount of work performed “is less than the employes can 
and the chiefs of bureaus and divisions should be 
“held to a strict account for the work which can and should be efficiently 
and promptly performed by their employes.” *® 


’ 


and should perform,’ 


While the criticism of 


13 [bid., pp. 34-35. 
14 Ibid., pp. 103-104. 
1% Ibid., p. 113. 
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Government employees may have been justified, the method of study and 
analysis used by the Committee was not entirely valid. What the Com- 
mittee did was to compare and contrast mathematically and without dis- 
crimination the bureaus’ number of transactions, the length of time it 
took to dispose of items of business, and the number of personnel. 

Work by proxy in the executive departments after the Civil War was 
not unusual. The hiring of proxies by Government workers had neither 
been authorized nor prohibited and, consequently, the administrative 
agencies reported its existence in matter-of-fact form. In the Department 
of Treasury alone, 1,724/%2 days’ work were performed by proxy during 
the period from January 1, 1855 to March 1, 1887. The Committee felt 
the matter to be a serious violation of proper personnel methods and 
recommended that “the practice of permitting employes to furnish proxies 
or substitutes to perform their work at their salary or at a reduced com- 
pensation, as is the case in most instances, is not for the best interests 
of the public service and should be discontinued.” '* 

A clue to the Cockrell Committee’s philosophy of administration is 
found in the section of its report on “The Duty of Government Officials 
and Employes.” Observed the Committee: 

The States and the people having business transactions with the Government of 
the United States, to be considered and disposed of in the various Executive Depart- 
ments in their sundry Bureaus and divisions, have a right to demand and require that 
such business matters shall be considered and disposed of in the same careful, faithful, 
fair and prompt manner, by the officers and employes of the Government, in which 


good business men, and the officers and employes of business firms, corporations, associa- 
tions, bank institutions, clearing houses, etc., consider and dispose of their business.” 


It was the duty of Government employees, the Committtee declared, 
especially in monetary dealings with the public, to notify and pay the 
public the sums owed by the Government immediately after audits showed 
the existence of indebtedness, “without the concealment or suppression 
in any manner of the fact of such indebtedness, and without waiting for 
the presentation of any claim therefore by such creditor.” Too often, 
such matters were extended for years, and appropriate papers were placed 
“in pigeon-holes to be called up at some distant period of time when the 
parties to the business may be dead, out of office, or their whereabouts 
unknown.” Laxity and delay in effecting final settlements were attributed 
by the Committee not only to deliberate concealment, but also to “a 
suspicion of collusion between Government officers and employes and 
such claim agents.” +8 


16 Loc. cit. 
17 Ibid., pp. 113-114. 
18 [bid., p. 115. 
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All the executive agencies, the Committee found, performed more 
record-keeping than was necessary, thereby accumulating great files of 
useless records. Division of responsibility, duplication of filing, and much 
delay were held to be the direct results of items of business passing through 
“the hands of too many different officers and employes, and through the 
hands of the same persons too often.” *® A request by a War Department 
engineer, for example, for approval to employ two temporary pilots—one 
for $25, and the other for $150—was handled 76 times by officers and 
clerks, and was delivered 94 times by messenger. 

The suggested remedy was, first, for each department to select 
a commission of “three competent, industrious, painstaking officers or 
employes” who were “most familiar with the existing methods of business 
therein, and with correct, proper and prompt business methods generally, 
and not wedded to the idea that the age of the existing methods has made 
them the only correct and proper ones, or that any change therein will be 
an improvement.” Then, each commission would trace from inception 
to final disposition the various kinds of public business transacted, ascertain 
the exact number of personnel through whose hands business passed, 
compute the time and labor devoted by each employee to particular items 
of business, and compile the entries and records made by each. On the 
basis of such data, the commission should “be able to determine with 
certainty, safety, and accuracy, exactly what can be omitted, what neces- 
sary to be added, and the safe and proper changes to be made.” Finally, 
when each commission would complete its work it should present its 
report to the secretary of the department who, after consultation with the 
commission for amendments and modifications, “should cause the methods 
of business so determined upon to be strictly and rigidly carried out in 
every bureau and division of his Department.” If the departments lacked 
the authority to institute certain recommended changes, the secretaries 
were to prepare and submit drafts of bills to Congress for consideration 
and action.”° 

While the Committee suggested that all the departments appoint 
commissions to recommend administrative reforms, it specifically requested 
the secretaries of the Treasury and War to do so, and to report one year 
later to the Committee giving a detailed resumé of the work, findings, 
recommendations, and actual reforms carried out. 

Arrears in the public business were reported by the Committee under 
the title of “Condition and Arrears of the Public Business.” All the 
departments had been continually crying for additional personnel to ex- 
pedite increasing workloads. When the Committee pressed for detailed 


19 Ibid., p. 116. 
20 Ibid., pp. 116-117. 
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information, the departments were in a dilemma. If they reported no 
arrears, their requests for additional employees and space would appear 
baseless; and if they reported arrears, they would be subjected to further 
investigation, congressional criticism, and accusations of inefficiency. That 
Government business was in arrears could not be denied, for the matter 
was one of public knowledge and complaint. Apparently, the majority 
of administrators decided to reveal a substantial extent of arrearages. 
Secretary of State Thomas F. Bayard, for example, reported that in his 
Bureau of Indexes and Archives “the arrears of work are very serious, 
and prior to January 1836 no index is in existence.” “This is such an 
obvious gap in the essential continuity of the history of the Government, 
that I desire now to emphasize my opinion of the necessity for an increase 
by Congress of the clerical force to bring the records into the proper 
shape.” He admitted that while the archives work was “rapidly and 
continually increasing,” its recording and indexing were “five years 
behind,” and that none of the official papers from 1789 to 1836 had yet 
been indexed or bound.”! 

The Committee spent several days at the State Department, question- 
ing personnel of staff and operation levels, including the Secretary. One 
of the major complaints of Secretary Bayard was that the department 
had no means of investigating its agencies abroad. As an example of the 
need for special agents, he cited the following situation: 


, 


The consul at Batavia is in a detached but important position, with a very small 
salary, $1,000 per annum, too small to live on if he were not permitted to engage in 
trade, and this gives him a very decided and improper advantage over his rivals in 
business. 

The result was that he was charged with fraud, etc., imprisoned, and is now an 
insane man. 

These facts were learned after very great delay from a vice consul about whom 
little or nothing is known. There ought to be at least two men— special agents— of 
intelligence and integrity and pay sufficient, whom the Department of State could send 
to investigate and examine the affairs of consulates. There are now serious complaints 
against several consuls. It is not fair to strike a man in the dark without a hearing, 
and I have no means of hearing him. If I write him he will probably deny the charges, 
and then I have no means to ascertain the truthfulness or falseness of the complaints. 
There is plenty of important and necessary work for such agents, who can be the ears 
and eyes of the Department.” 


As a result of Secretary Bayard’s complaint, the Cockrell Committee 
recommended that Congress provide some appropriate means to enable 
the State Department to conduct thorough investigations of the consular 
service when considered necessary. 

In his written statement to the Committee, the Chief of the Bureau 
of Equipment and Recruiting in the Department of the Navy acknowl- 
edged arrearages, but placed the blame on the Treasury Department’s 


21 Ibid., pp. 121-122. 
22 Ibid., p. 123. 
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Fourth Auditor. The Navy’s Chief of the Bureau of Ordnance admitted 
that “the records of the office were and are behind three years . . . owing 
to the inadequate force of clerks employed.” Not only did the Navy’s 
Chief of the Bureau of Medicine and Surgery frankly admit a backlog 
of work, but he strongly censured Congress for favoring the Army and 
neglecting the Navy with regard to clerical personnel. “In the medical 
department of the Army,” he stated, “250 clerks are engaged in the per- 
formance of the duties required of the single clerk in the medical depart- 
ment of the Navy.” Furthermore, the sadly overworked clerk was charged 
also with searching the sick records of the Navy to prepare replies to 
communications. Requests for additional personnel submitted “year after 
year with the approval of the Secretary of the Navy” were always denied.?* 

The Committee found arrearages in the War Department amounting 
to 110,988 claims, applications, and accounts of various sorts. Of these, 
22,697 were unanswered recorded communications to the War Depart- 
ment’s Pension Record Division from the Pension Office of the Depart- 
ment of the Interior. In the Treasury Department, a huge backlog of 
various accounts was disclosed. Of these, 260,872 were undisposed of 
veteran’s pension claims; 4,207,542 unregistered and unexamined bonds, 
coupons, and interest checks; 10,067,418 unchecked money orders and 
postal notes; 98,899,897 money orders to be re-counted; 101,051,681 
unexamined entries concerning missing and unaccounted for money orders; 
and $2,854,639.28 in unredeemed national banknotes. 

Arrears were reported in every agency of the Interior Department, 
from the Secretary’s office down through the small Bureau of Education. 
Senator Cockrell was very suspicious of the General Land Office. To 
begin with, he found that the agency’s statement covering the period from 
July 1, 1884, to March 1, 1887 indicated that 345,601 more entries and 
filings were disposed of than were received. Many surveys and reports 
of special agents were unprocessed. More than 10,000 applications for 
land title were in arrears. Scores of thousands of letters, claims, and 
accounts were unexamined. In the Board of Review Division alone, there 
were 39,554 cases pending. Land and timber agents were practically 
swamped with investigation and court activity involving fraudulent land- 
entry cases. Correspondence was improperly maintained; and, in many 
instances, no record was kept of communications dealing with cases before 
the Board of Review. 

Commissioner Sparks of the General Land Office admitted that the 
work of the entire bureau was from one to two years in arrears, and “in 


23 Ibid., pp. 126-127. 
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some divisions, as in railroads and private land claims, no estimate of 
the much larger arrearages could be made.” He complained to Senator 


Cockrell: 


The unexampled rapidity with which public lands are being taken up floods this 
office with a mass of entries that cannot be reached for action with the present force, 
and arrearages necessarily accumulate in precisely the proportion that the volume of 
work is in excess of the means for disposing of it. 

Upwards of 275,000 individual cases — an aggregate of fully three years’ accumu- 
lated work — are therefore pending, besides an unknown volume of private land claims, 
and nearly the entire work of railroad land-grant adjustments. . ..™ 


Attributing the difficulties of his bureau to “the meager clerical force 
apportioned to this ofice for the disposition of its business that has grown 
to mammoth proportions,” Commissioner Sparks requested 35 additional 
clerks for the Division of Public Lands, where 77 were employed and 
arrears had accumulated to over 140,000 cases; 36 clerks to be added to 
the 26 in the Pre-Emptions Division, where work was 52 years behind; 
and 16 clerks for the Contests Division, where the backlog amounted to 
2 years. The Commissioner asked also for higher salaries. The Committee 
disagreed with him, and contested his blame of Congress for the great 
accumulations of arrearages. Senator Cockrell reported: 

Your committee can see no sufficient reason for honest, intelligent, and worthy 
employes in that office in positions earnestly and persistently sought for by many other 
honest, intelligent, and competent applicants desiring such positions at the salaries 
allowed by existing law, to be negligent, indifferent or slothful in the performance of 
their duties on account of the smallness of salaries, and cannot, therefore, believe that 
the failure of Congress to increase the salaries is any cause contributing to this vast 
accumulation. It must be found elsewhere. 


Your committee has made a personal examination of the various divisions in the 
General Land Office, and have endeavored to ascertain the actual causes... .™ 


The Committee found that the tract books, which were intended to 
serve as the complete and permanent histories of land claims, had not 
been maintained since 1832. Instead, countless separate records had been 
kept. As a result, inquiries were delayed months and even years in tracing 
the histories among innumerable papers in various files. In the Com- 
mittee’s opinion, such work constituted “gross carelessness and negli- 
gence.” ? 

Congress, it will be recalled, had divided the Western territory into 
districts, and established a local Land Office in each, with authority to 
grant title certificates to tracts of land subject to final approval by the 
central office in Washington, and to register and receive public money. 
The officials in the local Land Offices were designated by Congress as 
guardians of the public domain, and were charged with the duty of 
%4 Ibid., p. 140. 
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protecting it from speculators and corrupt combinations. The Cockrell 
Committee reported that the officials were, in general, incompetent and, 
in many instances, corrupt. They had submitted hundreds of improperly 
completed certificates, many of which lacked their own signatures or 
those of claimants, entrymen, or witnesses. A large number of final entries 
had been approved by the local Registers and Receivers without having 
afforded proper notice, as provided by statutory law and by bureau 
regulations. Numerous certificates were issued to different purchasers 
for the same tracts of land. The files were years behind. Improper care, 
in one instance, resulted in the burning and complete destruction of all 
the records of a district Land Office. Many cases of bankruptcy and 
loss of home and land were caused by such incompetency and negligence. 
The Committee stopped just short of accusing the local Land Office 
administrators of fraud and collusion. Since the Committee’s investigation 
was limited to the central offices in Washington, no direct and substan- 
tiating evidence was obtained. Nevertheless, the Committee minced no 
words in charging officials of the General Land Office with having 
. encouraged and emboldened speculators and spoliators to fraudulently and corruptly 
seize upon the public lands, and blackmailers and corruptionists to institute contests 
against uneducated poor claimants, and have compelled entrymen to employ attorneys 
in Washington to attend to their cases in the General Land Office; and in some cases 
persons in this city representing themselves as attorneys have sent out circulars or cards 
indicating that they had special facilities for hastening action in the Department, thus 
creating the suspicion of collusion between such parties and employes in the General 
Land Office, and have caused entrymen to appeal to Congressmen to aid them in 
securing early action on their cases, and also to write thousands of letters to the Depart- 


ment inquiring about their cases and appealing for prompt action, thus multiplying the 
labors of the employes and of Congressmen.” 


Conditions in the General Land Office, characterized by the Com- 
mittee as “chaotic,” stigmatized the agency as the most corrupt in the 
executive branch. The Committee spent weeks devising a new system for 
processing land applications which would eliminate the “five-percenters” 
and the “confidence” men. Highly detailed and intricate, the system 
imposed several limitations upon and controls over officers and employees 
at every level of operations. The Committee felt that what was basically 
wrong was the “lack of plain, correct business methods” in the processing 
of applications and in the selection and supervision of field officers. 
Accordingly, the Committee recommended, in addition to the new system, 
stricter hiring and supervisory procedures and a training program for 
Registers and Receivers. 

Critical of the requests by administrators for additional personnel, 
and generally opposed to expanding the executive departments, the 
Cockrell Committee wrote to the secretaries of the Treasury, War, the 


2 Ibid., pp. 228-229. 
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Navy, and the Interior, asking them whether their work could be brought 
up-to-date by lengthening the workday. Few administrators answered in 
the affirmative. Typical of the replies was the statement by the Treasury 
Department’s Fourth Auditor that “no additional number of working 
hours would be able to bring the work any nearer up to date.” 28 Others 
complained that the sanitary and lighting conditions of their buildings 
made work beyond the seven hour day hazardous to health, harmful to 
morale, and ultimately a blow to efficiency. 

The Adjutant General of the Army bluntly repeated his past requests 
for an increase of 15 clerks for his office; and the Surgeon General 
deplored the loss of 20 clerks by congressional reduction of appropriations 
in 1886. In the Secretary of War’s reply, mention was made of experi- 
mentation with a new photolithographic process for recording military 
muster rolls. The Committee called on the Secretary to discuss the poten- 
tialities of this process, and to compare it with the Surgeon General’s 
card index system. The War Department had estimated the cost to be 
two dollars per copy, for which the immediate sum needed would be 
$805,832. In the opinion of the Committee, that was much more than 
the cost of hiring additional employees; and, consequently, the Committee 
rejected the idea and recommended the adoption of the card index system 
as “the only practical, feasible and economical solution.” *° 

The Committee declined to accept the administrators’ arguments 
against increasing the workday, and, instead, urged the lengthening of 
work schedules from 6/2 and 7 to 8 hours at no increase in salary, over- 
time pay or compensatory time, and the removal of every incompetent 
employee regardless of age or years of service. 

One of the major complaints of the public was the Pension Office’s 
failure to answer letters, or even to acknowledge their receipt. The 
Committee conducted a study of duplicating machines, typewriters, and 
carbon paper. While private industry had quickly seen the advantage in 
these innovations, the Government persisted in employing copyists to 
transcribe by hand copies of records for file and for distribution. The 
Committee recommended the use of duplicating machines by the Pension 
Office to acknowledge the receipt of various kinds of communications 
from the public. This marked the introduction of the duplicating machine 
in government business. 

Another agency which the Committee urged to adopt the use of 
machine-duplicated forms of acknowledgment was the Patent Office. The 
Commissioner of Patents had reported more than 7,000 patent applica- 
tions delayed over 2 years. After inspecting the Patent Office, the Com- 


28 Ibid., p. 152. 
*9 Ibid., p. 191. 
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mittee accused the agency of having falsified its report. Actually, tens 
of thousands of applications lay unprocessed. However, the Committee 
did not hold the Patent Office entirely responsible for such a situation. 
A great measure of blame rested with applicants and their attorneys. 
Applicants frequently lacked adequate finances to prosecute applications, 
or were ignorant of patent laws and regulations. Patent attorneys often 
resorted to “dilatory actions,” failed “to act in the interest of their clients 
by keeping applications alive for the purpose of receiving additional fees,” 
and prolonged the “pendency of applications to derive the benefits of 
protection before the term of patent commences . . . by filing amended 
papers just in time to prevent abandonment.” A number of manufac- 
turers also were criticized for using the patent application process “to 
extend the lives of monopolies” and to prevent other manufacturers 
“from making machines or products under the plea of ‘patent applied 
for’ for worthless devices not patentable.” *° 

Each of the executive departments was requested by the Committee 
to report the type and quantity of useless accumulations of files which 
would be available for disposition if a law were passed by Congress to 
that effect. While the majority of agencies reported the amount of 
accumulations and the resulting space saving, several pleaded for the 
erection of new buildings especially to house their expanding files. Senator 
Cockrell was dissatisfied with the reports, and went out on his own to 
investigate. In a press interview on November 10, 1887, he related: 

I was struck to-day while I visited the old dance hall on E Street, where several 
divisions of the Sixth Auditor’s Office are accommodated, with the crowded appearance 
of the old rattle-trap. Desks were almost on top of one another, while there was hardly 
elbow room for the clerks. In marked contrast to this spectacle was the abundant space 
given in the same building for the storage of tons of old money orders and postal notes. 
What earthly use these things are I cannot imagine, yet they have been saved year after 
year and none have yet been destroyed. This is too much the case throughout the 
Government service. . . . It is probable, therefore, that the committee will recommend 
that authority be granted for a general overhauling of the public files and for the destruc- 
tion of valueless papers. . . .” 

The Committee asked each department for a report listing the loca- 
tions of its central offices, bureaus, and divisions; the amount of square 
feet of space occupied at each location; the rental rates; and the number 
of employes working in each building. After comparing the reports, the 
Committee inspected all the Government buildings in Washington, and 
noted that, in many instances, divisions of the same bureau were housed 
in widely separated buildings. The Committee recommended consolida- 
tion, wherever possible, in the same building in order to save in rent and 
to increase efficiency. Space needs of a number of departments, the Com- 
mittee stated, could easily be met by the destruction of countless tons 


30 Ibid., pp. 209-210. 
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of useless records. Even the plumbing in public buildings came under 
the Committee’s careful scrutiny. One of its recommendations called for 
repairs in the Surgeon General’s Office “to remove causes of injury to 
health existing especially in warm weather from defective plumbing.” * 
While the majority of administrators humbly acknowledged defi- 
ciencies and faults, there were a few who fought back, defended their 
agencies, and accused the Committee of hasty and unreasoned judgment. 
For example, Third Auditor Williams of the Treasury Department, refer- 
ring to Senator Cockrell’s tracing of a particular pension case long unpaid 
because of a missing paper, argued in a letter to the Committee: 


While it is not proposed to evade any responsibility for the supposed loss of the 
missing paper, it is easy to see that in the vast volume of official documents annually 
received, a miscarriage of this kind might possibly occur without “negligence or care- 
lessness.”” Had the original call been found here, answered or unanswered, when atten- 
tion was directed to these matters by the chairman of the Senate committee, the “guilt” 
assumed to lie in this case might be conceded; but as the paper seems to be no longer 
in this Bureau, the rational conclusion is that it was lost, either here or elsewhere, by 
one of those accidents to which human nature is liable, and against which it is scarcely 
possible for human care or foresight to provide. 

If any additional proof was needed to establish the evidence of this fact, it is 
unconsciously furnished by the careful and painstaking chairman of the Senate com- 
mittee himself, who, in one of his letters transmitted to me for official action, vouch- 
safed the information that the list of 13 alleged unanswered calls made upon this office 
by the Commissioner of Pensions was sent “by error” to the Secretary of the Navy 
instead of to the Secretary of the Treasury, and was promptly returned by the former 
official to the honorable chairman.* 


The Committee encouraged suggestions from the departments for 
eliminating unnecessary and duplicatory work, and urged that a method 
be adopted for the interdepartmental exchange of ideas on new pro- 
cedures and systems. Drafts of bills were requested where necessary to 
authorize new policies. Secretary of War Endicott, for example, submitted 
the following proposed draft: 


A Bill to Provide for the Determination of Questions Arising Between Heads of 
Executive Departments and the Accounting Officers of the Treasury. Be it enacted, etc., 
Whenever any of the accounting officers of the Treasury shall for any reason other than 
for errors in computation, disallow an account which has been approved by the head 
of an Executive Department, such accounting officer shall state the grounds and reasons 
for such disallowance, and shall notify the head of the Department who has approved 
the account of his action. 

If the head of Department shall not agree with the accounting officer .as to the 
propriety of such disallowance, he may, within thirty days from the receipt of notice of 
such disallowance from the accounting officer, apply to the Court of Claims for a deci- 
sion thereon, which decision shall be conclusive upon both parties, unless appeal be 
taken to the Supreme Court. Pending such decision, or any lawful appeal, therefrom, 
the stoppage of said account shall be suspended.” 


Senator Cockrell sent the draft to the Secretary of the Treasury for 
comment. The latter criticized the draft on many counts, but principally 
because it would permit interference by department heads with the 
32 Sen. Rep. No. 507, 50th Cong., Ist Sess. 121 (1888). 
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accounting officers’ authority to judge the legality of expenditures in cer- 
tain classes of cases. Existing law made the action of the accounting 
officers in the settlement and adjustment of all claims and demands final 
and conclusive. The Committee submitted both the proposed draft and 
the Treasury Department’s letter of opposition as part of its report, and 
expressed its own opinion to the effect that the objections of the Secretary 
of the Treasury were not well taken. “The jurisdiction and power of the 
accounting officers of the Treasury,” declared the Committee, “are almost 
unlimited, and in cases of conflicting views between them and the heads 
of Departments, touching their respective rights and authority, their views 
are final, and the heads of Departments must yield, without any means 
at present of testing their correctness before any tribunal.” Feeling that 
the matter of whether “some tribunal shall be named or constituted for 
the determination of such questions is exceedingly important,” and be- 
cause the Committee thought it had not been able “to give the matter 
the consideration it deserves,” it made no specific recommendation, but 
simply submitted the entire matter for Congress to consider.** Congress, 
however, took no action on the proposed draft; and it became a matter 
with which the Dockery-Cockrell Commission investigating the executive 
departments in 1893 dealt. 

In a letter to the Committee, the Secretary of War requested the 
creation of the positions of Assistant Secretary of War and Solicitor. The 
Committee agreed and, in addition, recommended the appointment of 
an Assistant Secretary of the Navy. This action was justified on the 
grounds of increased business in these departments, and also because an 
executive officer was needed in each to assume the duties of the Secretary 
in the latter’s absence and to function as his chief of administration. 
The House Military and Naval committees reported bills for the creation 
of the permanent offices of Assistant Secretary of War and of the Navy 
on June 3, 1888. It remained for a later Congress, however, to enact the 
legislation. 

Before the Cockrell Committee concluded its report, the secretaries 
of the Treasury and War had established special commissions, in accord- 
ance with the Committee’s request, to examine the methods and systems 
of work in their departments and to recommend administrative reforms. 
The results of these commissions’ investigations and the changes instituted 
in their respective departments were reviewed by the Committee in a 
supplemental report to the Senate on March 28, 1889. 

Thanking the administrative agencies for their “courtesy and ready 
assistance,” the Committee expressed regret that time and physical endur- 
ance did not permit it to make a more thorough investigation, thus causing 
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‘ 


its members to “omit many investigations and inquiries . . . which they 
desired to make.” Furthermore, the Committee members “were com- 
pelled to select for their investigations the places where there was appar- 
ently the greatest accumulation of undisposed of business.” To the very 
last paragraph, the Committee adhered to its philosophy of economy. 
Declared Senator Cockrell: 

Your committee respectfully submit the foregoing report and the accompanying 
reports from the heads of Departments for the further consideration and action of the 


Senate, earnestly hoping that beneficial results may follow more commensurate with the 
light expense incurred by your committee and their labors.” 


LEGISLATION PROPOSED BY THE COMMITTEE 


On March 8, 1888, Senator Cockrell submitted the Committee’s re- 
port, accompanied by two bills and a resolution. The resolution pro- 
vided for the printing of 6,000 copies of the report — 2,000 for the use 
of the Senate, and 4,000 for the House. Chairman Cockrell asked also 
that the Committee be continued during the remainder of the session in 
order to follow up certain recommended measures, especially those dealing 
with the special departmental commissions. “There will be no expense 
of any kind connected with the continuance of the committee,” he de- 
clared. No objection was voiced, and the Committee’s continuation for 
the duration of that session was ordered.** 

One of the accompanying bills, $.2305, “To Authorize and Provide 
for the Disposition of Useless Papers in the Executive Departments,” was 
taken up by the Senate on June 6, 1888. Speaking for the bill, Cockrell 
pointed out that under the existing law only the Post Office and Treasury 
departments had authority to destroy or sell as junk those records having 
no permanent value or historical interest. The other departments had 
no authority at all to dispose of useless papers, and were forced to accumu- 
late them. 

Establishing legislative control over the process of record disposition 
in the executive branch, the bill provided that whenever the departmental 
secretaries, including the Postmaster General and the Secretary of the 
Treasury, “have an accumulation of papers which are deemed not valu- 
able for reference or for historical purposes, they shall report that fact 
to Congress and give an inventory of the papers.” The Senate and the 
House were then to appoint two members each, and the joint committee 
would examine the papers and inventory. If the committee decided that 
the records were valueless, the departments could dispose of them. There 
would be no disposition of any kind “of document by the Departments 
until first the character of the document has been passed upon” by Con- 
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gress through its joint committee. While the bill required committee 
members to report to their respective houses on actions taken, the com- 
mittee’s decision was to be final.** 

“There is no possibility of evasion,” argued Cockrell before the Sen- 
ate. “I drew the bill after considering all the laws and all the possibilities 
of conflict between the Senate and the House and the Departments.” 
The bill was passed by the Senate on June 6, 1888,*° and by the House 
on January 8, 1889.*° President Cleveland approved and signed the act 
on February 16, 1889." 

Over a year later, the law was not being carried out. Under the 
law, it was the duty of the Speaker of the House to appoint two members 
to the joint committee, but he had failed to do so. Senators Cockrell 
and Cullom had been appointed by the Senate as its two members on 
the committee. Cockrell complained before the Senate April 11, 1890 
that the secretaries of War and the Treasury had been trying for more 
than a year to arrange for the disposition of their useless records, but 
were unable to do so because the Speaker of the House had not made his 
appointments. Letters from the secretaries to the Speaker urging action 
were ignored. When they notified Cockrell of the situation, he proposed 
that the President of the Senate request the Speaker of the House to make 
the necessary appointments. No objection was voiced, and the president 
pro tempore reappointed Senators Cockrell and Cullom and so notified 
the Speaker.*2 On April 15th, the Speaker appointed Representatives 
Cooper (Ohio) and Blount (Georgia) to the joint committee.** 

The joint committee presented its report on May 20, 1890. Speaking 
for that committee in the Senate, Cockrell reported that the secretaries 
of War and the Treasury submitted their lists of useless papers, and that 
the joint committee “met and fully examined the said reports and each 
of them, the statements therein, and the papers therein described.” Ac- 


“ 


cordingly, the committee recommended that the papers “should be sold 


as waste paper or otherwise disposed of upon the best obtainable terms, 
as provided in said law.” The committee concluded: 


In consequence of the very great mass of useless papers, files, etc., in the Treasury 
Department, stored in so many places from cellar to garret, the labor of collecting them 
all in one suitable place for disposition will be great, and may require some extra labor 
and employment of an extra force for a short time, and your committee suggest that a 
suitable sum of money, not exceeding $2,000, may be appropriated for such purposes.“ 


3850 Cona. Rec. 4951 (1888). 
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The second bill proposed by the Cockrell Committee, $.2304, “To 
Provide for Continuing the Work of Classified Abridgments of Letters 
Patent Granted by the United States,” and appropriating $20,000 to ac- 
complish the task, was reported to the Senate without amendment, and 
passed on March 31, 1888.*° However, the House Committee on Patents 
tabled the bill and never brought it out for a vote during the sessions 
of the Fiftieth Congress.“ On December 9, 1889, during the Fifty-first 
Congress, Ist Session, Senator Cockrell reintroduced the bill as $.918. 
This time, the Senate Committee on Patents allowed it to die, and the 
bill was given no further consideration.* 


THE CoMMITTEE’S SUPPLEMENTAL REPORT 


The Cockrell Committee Report, numbering 2,505 pages, published 
as Senate Report No. 507, Fiftieth Congress, Ist Session, March 8, 1888, 
was divided into three parts. Part 1 comprised the Committee’s sum- 
mation and critical analysis of the departments’ statements, and its findings 
and recommendations. Part 2 consisted of the statements of the depart- 
ments of the Treasury and the Interior; and Part 3 contained the reports 
of the departments of State, Justice, War, Navy, Post Office, Agriculture, 
and the Government Printing Office. The reports of a number of bureaus, 
such as those of the Office of Indian Affairs and the Government Printing 
Office, were not commented upon at all by the Committee. 

In addition to this report, the Committee presented a supplemental 
one of 298 pages, published as Senate Report No. 3, Fiftieth Congress, 
Special Session, March 28, 1889. The report was divided into two parts. 
Part 1 contained two sections. The first section dealt with the Com- 
mittee’s summation and critical analysis of the work of the special com- 
missions appointed in the Treasury and War departments, and with the 
Committee’s finding and recommendations concerning their reports. The 
second section consisted of the report of the Treasury Department’s com- 
mission. Part 2 in its entirety comprised the report of the War Depart- 
ment’s commission. 

Submitting the supplemental report to the Senate, the Cockrell Com- 
mittee acknowledged the fact that the members of the two commissions 
were compelled “to devote much time outside of the regular business 
hours of the Departments to the performance of their special duties,” 
and, consequently, the Committee recommended that “a fair remunera- 
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tion should be made in addition to their regular salaries.” *® Cockrell 
pointed out that the Committee had met frequently with the commis- 
sions and assisted them. 

Members of the Treasury Department commission were appointed 
by the Secretary of the Treasury and consisted of the Deputy First 
Auditor, the Chief of Division of the First Comptroller’s Office, the Chief 
of Division of the Second Comptroller’s Office, the Chief of Division of 
the Customs Office, and the Chief of Division of the Treasurer’s Office. 
The commission’s 32-page report was completed January 4, 1889 and was 
submitted two weeks later to the Cockrell Committee by the Secretary 
of the Treasury. 

The Secretary’s letter of transmittal stated that the commission re- 
ported recommendations to him from time to time, which he caused to 
be put into operation or which were adopted by the bureau chiefs of 
their own motion. Some of the principal changes effected, as listed by 
the Secretary, were: overhauling of the warrant system, thereby reducing 
the number of warrants by more than one-tenth; institution of a briefer 
and simpler method of recording accounts of the First Auditor and the 
Second Comptroller, cutting the time to one-fourth that formerly con- 
sumed; consolidation into one report of all accounts of the same class, 
further diminishing the number of accounts; discontinuance of duplicate 
vouchers, reducing the bulk of accounts of the disbursing clerks by half; 
introduction of new blank forms to replace letter writing, cutting station- 
ery costs by a third and speeding up replies; simplification of some of the 
forms, and the discontinuance of others; binding of certain original papers 
and correspondence as received, instead of copying them into record 
books; elimination of replies to thousands of letters which were merely 
formal and required no answer or acknowledgment of receipt; and the 
numbering of quarterly periods by the fiscal rather than the calendar 
year, thereby making uniform the rendition of accounts by collectors and 
disbursing agents throughout the Treasury Department. 

The commission suggested other changes, including a system of 
accounts with officers of the federal courts; discontinuance of hand copy- 
ing into record books of all written letters and the substitution of press 
copies or carbon duplicates; prohibition of clerical work by proxy, destruc- 
tion of useless file matter; supervision of the Light-House Service and 
accounts by special agents of the Treasury Department; settlement of all 
the accounts of government-aided railroad companies by one auditor and 
one comptroller; and the extension of payments by disbursing clerks into 
every branch of the public service, instead of by settlement on separate 
accounts. The suggestions had not been acted upon by the Treasury 
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Department itself, because it felt that it lacked authority to effect the 
changes. Consequently, the Cockrell Committee urged Congress to con- 
sider these suggestions as recommendations of the Committee and to 
enact the proper legislation where necessary. 

On March 22, 1888, Secretary of War Endicott appointed his com- 
mission, consisting of the Chief Clerk of the War Department, Chief of 
Division of Requisitions and Accounts of the Office of the Secretary, a 
clerk Class 4 of the Surgeon General’s Office, and a clerk Class 1 of 
the Office of the Secretary. The commission submitted its 220-page report 
to the Secretary of War on January 21, 1889, and the latter transmitted 
a copy to the Cockrell Committee two days later. Recommendations ‘by 
the commission included a large number of changes dealing with admin- 
istration, rules and regulations, card index records for muster rolls, credit 
requisitions for repayment of money into the Treasury, daily reports of 
work, correspondence, messenger service, supply and printing requisitions, 
deposit certificates, paymasters’ collections, and requests for requisitions 
upon Treasury settlement certificates. In the majority of these cases, 
administrative orders by the Secretary of War and the bureau chiefs 
carried the recommendations into effect. 

Because of the “large number of unanswered calls made upon the 
Adjutant General for information, as reported by the commission, and to 
ascertain the present condition,” the Cockrell Committee called upon the 
Secretary of War for a special report. In a written reply, the Adjutant 
General attributed the delay to shortage of personnel, the necessity for 
rerouting pension case correspondence to other agencies because of incom- 
plete histories, and the slowness of the Treasury Department generally 
in transmitting veterans’ pay and allowance information. Cockrell pleaded 
for harmony between the War and Treasury departments, and urged their 
co-operation in settling the Civil War veterans’ claims speedily. Veterans 
were beginning to organize, apply pressure upon the Government, and 
arouse public opinion. Thousands of letters from veterans were pouring 
in on the pension agencies, the press, and members of Congress. 

In his letter of transmittal, the Secretary of War requested overtime 
pay for clerks, and other “reasonable rewards for faithful and valuable 
service.” Observing that security alone, and not their pay scales, kept 
federal employees at their jobs, the Secretary argued: 

If the heads of Departments were enabled to pay the clerks salaries equal to those 
paid for like services by corporations and commercial establishments it is believed it 
would be more satisfactory than the present system; failing that, the pay of employes 
should be re-adjusted by Congress. There has been no re-adjustment of salaries in the 


War Department since the war; they should certainly be on a par with those of the 
Treasury, which Department was reorganized in 1875.” 
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The subject of salaries was a serious one, and the Secretary did not 
permit it to be dismissed by the Committee without a fight. If the pay 
of civil service workers was to lag always behind that of workers in 
private industry, he stated, then the Government ought to give its em- 
ployees pensions upon retirement. He maintained that 

. with the rapid growth of Washington the expense of living has increased greatly, 
while the salaries remain so small as to afford only a bare subsistence. Not being a 
commercial city, the reputation made is not known where it would be valuable in 
affording an opportunity to enter civil pursuits outside of government employ at a 
compensation commensurate with the ability of those ambitious to succeed. So the 
employes naturally long for the time when the nation will say to them that having 
served faithfully at small salaries, they shall be cared for in their declining years. With 
a retired list for the civil service the morale would be vastly improved. . .. It would 


remove temptation. . . . It has already been applied to the Judiciary, to the entire Army 
. .. Navy, and the Marine Corps.” 


The request for pensions for civil service employees aroused the 
members of the Cockrell Committee no end. If efficient private industry 
did not grant pensions, they argued, why should inefficient public admin- 
istration? If public employees were unable to perform their duties, regard- 
less of age or any other reason, they should be immediately discharged. 
Anyhow, asserted the Committee, people “clamorously and persistently” 
seek civil service positions, knowing full well that the salaries are fixed 
and somewhat lower than in private industry, yet they “count themselves 
the fortunate ones among the five to twenty other civilians seeking each 
of such places.” °! The Committee concluded that 

The business of the Departments should be conducted in the same prudent, care- 
ful, and economical manner in which the business people of this country conduct their 
personal business affairs. 

In civil life persons are employed and paid to perform services, and are not retained 
or placed upon a retired list or allowed a pension when they are no longer, for any 
cause, able to perform the services for which they are to be paid. The same rule should 


be enforced in the Departments, and if enforced, there might not be such accumulations 
of undisposed of business and so much delay in its transaction.” 


This was the Committee’s philosophy of administration, and was the 
note upon which the Committee adjourned. 


THE ComMMITTEE’s PROCEDURES 


The Cockrell Committee’s method of attack was first to request 
detailed statements of information with supporting data and, after ana- 
lyzing and comparing the reports, to investigate in person. This procedure 
was repeated frequently. Written communications galore traveled be- 
tween Committee and agencies. Information, clarification, explanation for 
8 Ibid., pp. 13-14. 
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discrepancies, justification of delays, accounting for personnel employed 
and space utilized, and reporting on the status of reforms —all were 


asked for in writing. Tours of inspection were then conducted, during 





which the submitted statements were questioned and tested, and sub- 
stantiating documents demanded. 

The eight test items of business were traced personally in minute 
administrative detail by the Committee from the receipt of each item at 
an agency to its ultimate disposition. Officers and employees at all levels 
of command were interveiwed, and were granted opportunity to express 
their grievances and ideas concerning methods of work and _ personnel 
policies. The Committee made numerous visits of inspection, often un- 
announced, reaching directly to particular levels of employees. Although 
command channels were disregarded during inspections and in communi- 
cations, reports of findings and recommendations were transmitted strictly 
through channels. 

While the Committee was authorized to send for persons and papers, 
it did not exercise its power of subpoena, and did not hold any formal 
hearings, either public or closed. No citations for contempt were im- 
posed. Although all five members of the Committee were lawyers, no 
procedures were adopted for admitting information and data in the form 
of evidence. The investigation was neither considered to be nor was it 
conducted as a legal process. No information was barred, and anyone 
who wished to be heard could viist the Committee or submit written 
statements. 

Handicapped by the lack of authority to hire special investigators 
and to examine the field offices, the Committee was unable to conduct a 
complete inquiry into the entire executive branch. Limited to the investi- 
gations it could perform during the recess of Congress and on the Com- 
mittee members’ own time, the inquiry barely scraped the surface of 
affairs in such agencies as the General Land Office and the Patent Office, 
and practically ignored the activities of the Office of Indian Affairs, an 
agency which should have been thoroughly investigated. 

The Committee members agreed unanimously on the report. There 
is no record of any clashes between Committee members and adminis- 
trators. Except for forthright defense by a number of bureau chiefs, who 
accused the Committee not of political motives but of jumping to hasty 
conclusions in pinning guilt and hurling accusations of negligence, heads 
of departments and bureaus apparently looked upon the Committee’s 
requests for information as a suitable opportunity to disclose a certain 
amount of delay in work which they could not deny, in order to justify 
their demands for additional personnel and increased pay, and as a fitting 
chance to appease the public by laying blame for arrearages on Congress 
or elsewhere. 
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SIGNIFICANCE OF THE COMMITTEE 


Established and motivated by legislative action, the Cockrell Com- 
mittee, like inquiries preceding it and the Dockery-Cockrell Commission 
which followed it, assumed accountability of administration to the legis- 
lature. Accordingly, the Committee paid no attention to and did not 
even consider the concept of accountability of administration to the execu- 
tive. That idea, in varying degree, influenced and even dominated later 
investigations such as the Keep Committee in 1905, which was the first 
reorganization committee to report to the President, instead of to Congress; 
President Taft’s Commission on Economy and Efficiency in 1910, which 
was created by Congress at the President’s suggestion; the Joint Con- 
gressional Committee on Reorganization of Government Departments in 
1923, whose chairman was appointed by President Harding; and the more 
recent committees — the President’s Committee on Administrative Man- 
agement in 1936, whose members were appointed by President Roosevelt; 
and the Hoover Commission in 1947, of which four members were selected 
by President Truman. 

The Cockrell Committee completely ignored the administrative prin- 
ciples of hierarchy and chain of command. Its advocacy of and successful 
endeavor in establishing legislative supervision of the disposal of executive 
records was wholly in line with its assumption of accountability by admin- 
istration to the legislature. 

Administrative efficiency, in the opinion of the Committee, meant 
strict economy and retrenchment, to be accomplished by applying the 
methods of successful private industry. Showing no sympathy with mod- 
ern views of personnel administration as to.prevailing wage rates and 
pensions, the Committee entertained the contemporary attitudes of busi- 
ness — the lowest going wages and disapproval of pensions. Expressing 
agreement with the Committee’s publicized contention that government 
was growing too large and expensive, and should be limited in its func- 
tions and services as much as possible, the New York Times in an editorial 
remarked that the Committee’s findings “warn sensible people that the 
only safe way with all governmental work is to confine it in the closest 
practicable limits.” ** 

As the Cockrell investigation progressed, supervisors were convened 
in all the departments, and were cautioned to tighten up personnel and 
work procedures. “When the inquiry was ordered,” editorialized the New 
York Times, “... no one expected that the investigation would be pushed 
very closely.” However, after Senator Cockrell informed the department 
heads and bureau chiefs of what he wanted and what the Committee 


53 New York Times, November 11, 1887, p. 4. 
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would do, the newspaper reported that “the inquiry has come to be 
regarded as a serious and perhaps threatening one.” ** Workloads were 
increased, the workday was lengthened, proxy employment was prohibited, 
employees were shifted, and many incompetents were dismissed. Bureau 
chiefs were warned to recommend reorganization and methods improve- 
ments for their agencies. Removal of the Chief of the Record and Pension 
Division of the Surgeon General’s Office was forced by the Committee, 
because he had reported that no improvements were possible in his bureau. 

The inquiry disclosed definitely that the abuses, delays, and corrup- 
tions did not arise with the Cleveland administration, but were of long 
standing. “The report,” comments Weber, “more than substantiated the 
criticism that had been made against the administrative services in respect 
to their failure promptly to perform their work.” » 

The Committee did not consider or recommend the transfer of any 
executive agencies from one department to another. It expressed no 
theories or principles of organization and management. Its primary con- 
cern was with work procedures, today the assignment of the Bureau of 
the Budget in the Executive Office of the President. “The only justifica- 
tion” for this involvement with minute administrative detail, explains 
W. Brooke Graves, was that “the science of management was then still 


56 


in an embryonic stage of development.” ** While a large number of the 
reforms recommended by the Committee were adopted, in general they 
were not fundamental, and constituted but superficial attempts to create 
efficient administration. Despite its weaknesses, however, the Cockrell 
Committee’s investigation aided Congress in obtaining more knowledge 
of administration and of its legislative needs, and laid the foundation for 
future inquiries into the executive branch. Moreover, for the first time, 
a congressional inventory was taken of the executive departments. 
Unfortunately, the day that the Committee submitted its report to 
the Senate, domestic news was almost crowded out by reports of the 
death of the German emperor. Nevertheless, many newspapers devoted 
some space to the Committee’s findings and recommendations. Generally, 
the press cited the report to demand Government economy and reduction 
in personnel. “This exposure,” declared the New York Times, “ought to 
result in a simplification of business methods which would cut off some 
of the 171,746 persons now employed by the Government and reduce 
expenses in the public departments at Washington.” ** The New Orleans 
Times-Democrat and the Chicago Daily Tribune expressed identical com- 


54 Ibid., April 11, 1887, p. 4. 
55 Weber, op. cit., p. 59. 


56 W. Brooke Graves, Basic Information on the Reorganization of the Executive Branch 1912-1948, Legis- 
lative Reference Service, Library of Congress, Public Affairs Bulletin No. 66 (February, 1949), p. vii. 


57 New York Times, March 9, 1888, p. 4. 
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ments to the effect that the administrative departments were a maze of 
inefficient and corrupt activity, and that even “a life-time” of Cockrell 
Committee investigations “would be insufficient for the mastery of the 
whole subject, as any reader of the report will easily discover for him- 
self.” °° In an editorial entitled “Clear Out the Rubbish,” the New York 
World stated that the Committee had done “valuable work” and that 
“there should be periodical overhaulings, such as the one just conducted 
by Senator Cockrell’s Committee.” *° 

Although no specific recommendations for future investigations were 
expressed by the Committee, its report impressed Congress, the adminis- 
tration, and the public with the feeling that Congress might from time 
to time step in, and investigate and reorganize in the executive branch. 


58 New Orleans Times-Democrat, March 9, 1888, p. 2; Chicago Daily Tribune, March 9, 1888, p. 9. 
59 New York World, March 10, 1888, p. 4. 








ADMINISTRATIVE BLACKMAIL: 
THE REMISSION OF PENALTIES 


Datmas H. NELSON 
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URING THE PAST HALF-CENTURY, both the volume and the 

scope of administration have increased enormously. It could not 

accurately be said that the administrative process has ousted the 
legislative from its traditional functions. Rather, the administration has 
supplemented the legislature, supplying detailed regulations in fields into 
which the legislature had hitherto seldom ventured. However, it is true 
that administration has taken over some of the most characteristic judicial 
functions. For a time the Supreme Court stood out against this process, 
holding that, at a minimum, issues of constitutional power and right must 
be adjudicated in the courts; but although the Ben Avon' case and 
Crowell v. Benson? have not been overruled, it appears that they are 
being quietly eroded away.* More recently, despite the Sixth Amendment, 
administrative determination has been allowed to oust the jury from its 
function as trier of fact in criminal cases. Undoubtedly government has 
gained in expedition by these changes. What is often overlooked is that 
a price is paid for every advance in governmental efficiency. It cannot 
be taken for granted that the gain always outweighs the loss. This is 
a question which must be weighed anew in each particular case. 

One of the most striking intrusions of administration into the judicial 
field is found in the administration of penalties. Sanctions of many types 
are available to administrative agencies, and these commonly include, in 
both federal and state government, the power of agencies to assess penal- 
ties: monetary fines, penalties, and forfeitures, and the forfeiture of goods, 
vehicles, or other property.° In some instances the imposition of the 
penalty is made to hinge upon a quasi-judicial determination of the fact 
of guilt, which is conclusive unless the reviewing court finds the admin- 
istrative decision to be unsupported by substantial evidence. Usually, 
however, an independent, original court proceeding is necessary to enforce 
collection of the penalty; the administration simply notifies the offender 


1QOhio Valley Water Co. v. Ben Avon Borough, 253 U.S. 287 (1920). 

2285 U.S. 22 (1932). 

3 Kenneth C. Davis, Administrative Law (St. Paul: West Pub. Co., 1951), p. 918. 

4Falbo v. United States, 320 U.S. 549 (1944); Yakus v. United States, 321 U.S. 414 (1944). These cases 
emerged out of the wartime draft and price control programs. 

5 As used in this paper, the term ‘‘penalty’’ is confined to the above categories. Construing the term 
roadly, one may also apply it to license revocations, the deportation or exclusion of aliens, the 
withdrawal of government privileges, and so on. 

6 This power of administrative agencies to impose penalties was upheld in Oceanic Steam Navigation Co 
v Stranahan, 214 U.S. 320 (1909); Elting v. North German Lloyd, 287 U.S. 324 (1932), and Lloyd 
Sabaudo Societa v. Elting, 287 U.S. 329 (1932). 
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of his violation, attempts to get him to pay voluntarily, and resorts to 
prosecution if he does not. Even where there is an independent court 
proceeding, however, the statute sometimes makes the administrative 
finding prima facie evidence of guilt, and places upon the offender the 
burden of rebutting the presumption. 

Administrative quasi-judicial activities encountered violent criticism 
in the 1930’s and 1940’s,? but this appears to have quieted down with the 
passage of the Administrative Procedure Act of 1946 and the Taft-Hartley 
Act. The Administrative Procedure Act has evidently satisfied the 
demands of the American Bar Association, and the Taft-Hartley Act 
converted many critics into admirers by making the National Labor 
Relations Board available to employers in their disputes with unions. 
Undoubtedly much of the criticism of administrative adjudication has 
been ill-informed and unfounded. By and large, the major agencies have 
developed a high sense of responsibility and settled reliable procedures. 
Court review continues to be available; it was broadened to an undeter- 
mined extent by the Administrative Procedure Act.® 

But the administrative assessment of penalties frequently occurs in 
conjunction with another device, that of administrative compromise, 
remission, or mitigation.” The possession of this power places in the hands 
of the administrator an unintended means of compulsion. By assessing a 
penalty and then offering to compromise or mitigate, he may induce 
the defendant to settle his alleged liability in order to avoid the risk of 
incurring the full penalty in a court proceeding.’ As a result the defend- 
ant is often penalized without even an administrative hearing. The safe- 
guard of court review to protect the rights of defendants is bargained away. 
Court review, however, is intended to serve another purpose. It is the 
means of confining the actions of errant administrators, of holding them 
true to the policies laid down by the legislature. The only means of 


7 Especially violent were the various annual reports of the American Bar Association on the subject, 
commencing in 1934, and the report, in 1937, of the President's Committee on Administrativ 
Management. Roscoe Pound has been one of the severest criti of administrative justice and 
headed a special committee of the Bar Association which in 1938 produced a strongly condem 
natory report, 63 American Bar Association Reports 331. There is a large le erature defending the 
agencies. Jerome Frank’s If Men Were Ang zels (New York: larper and Bre , 1942) is a vigorous 
challenge of Pound's comments, which are, says Frank, op. « p. 33, “typical” of the blanket 
denunciations of the agencies. “‘Even their detractors admit that the administrative agencies adc 


immensely to the efficiency of government. But they have 





d are now cond a cam 
paign of misrepresentation by which they hope to induce the ‘online to believe that agencies 
are, by their nature, inimical to our democratic traditions, and that the governmer ils who 
compose them are sponsors of ‘personal government’ and ‘absolutism.’ Those who ow intimatel 
of the work of these agencies know that that campaign is based on distortion of the fact.” 
Id., p. 20. 


8 Universal Camera Corp. v. National Labor Relations Board, 340 U.S. 474 (1951); National Labor Rela 
tions Board v. Pittsburgh S.S. Co., 340 U.S. 498 (1951). 


® The terms “‘remission’’ and ‘“‘mitigation’’ are used interchangeably in statutes, regulations, and case law. 
They are not employed interchangeably with the term compromise, even though generically and 
in practical effect they are the same thing and there have apparently been no authoritative 
tions made. For this reason, and because there is a light procedural differ n 
the compromise authorizations separately from the remission or mitigati 


distinc 
, this paper lists 
yn authorizations. 





© Normally the court, if it finds guilt, has no option burt to inflict the whole ‘ities Of course, where 
the penalty is flexible the court does have a range of discretion within which to fix the penalty. 
See below, p. 614. 
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invoking this supervision is litigation. If the litigants are bought off, the 
administrators are free to shape policy as they please. Even the most 
confident admirer of the administrative process cannot applaud the 
decentralization of policy which this makes possible. A survey of the 
extent to which administrators have been authorized to compromise and 
mitigate penalties will make apparent the dangers involved in the use of 
the device. 

The Immigration Service of the Department of Justice administers 
a number of regulatory measures concerning steamship and other carriers, 
which include four instances in which the Attorney General may remit 
penalties imposed by the Service. These four comprise cases in which a 
carrier incurs a penalty for bringing to the United States an alien employee 
who has a “loathsome or dangerous” physical or mental malady or 
deficiency which could have been discovered at the port of embarkation;"! 
for bringing an immigrant who lacks the required visa;'? for failing to keep 
on board any alien seaman ordered detained;'* and, if it is an aircraft, 
for any violation of the immigration regulations.’ The Service conducts 
a hearing to determine the fact of guilt and to impose the penalty, which 
is fixed in the statute. Administrative review of the decision is available 
before the Board of Immigration Appeals, and the carrier is entitled to 
judicial review, but only to determine whether there is substantial evidence 
to support the administrative determination.’® 

Government contracting agencies may deduct fixed statutory penalties 
from termination settlements with war contractors who overstate their 
claims, and the Administrator of General Services is authorized, where he 
deems it “just and equitable,” to mitigate these.’* The findings of the 
contracting agencies are prima facie evidence in any litigation concerning 
the deductions. 

The Postmaster General may deduct up to three times the cost 
of the service which mail contracting carriers fail to perform, and may 
“impose fines . . . for other delinquencies.” Then, in his discretion, he may 
mitigate these penalties.’ In this unique instance the statutes provide 
18 U.S.C.A. § 169 (1942). 

128 US.C.A. § 216 (1942). Here the statute allows remission only if the Attorney General finds that the 
carrier could not have discovered the immigrant’s true status before departure and thus was unable 
to know that the visa he possessed was not the required one. The Supreme Court has held this 
to mean that the innocent carrier has a right to remission, and that therefore the Attorney 
ee ee ti veh aad han Mae ST Cae theed tae Tid th 08 Gl Oe. 


1933). This type of statutory specification is very unusual and the holding is unique, for the courts 
have almost always given finality to administrative decisions on remission. 


13 8 U.S.C.A. § 167 (1942). 

1449 U.S.C.A. § 181 (b) (1951). 

15 Elting v. North German Lloyd, 287 U.S. 324, 328 (1932). 
16 41 U.S.C.A. § 108 (d) (1943). 


17 39 U.S.C.A. §§ 443,655 (1928). 5 U.S.C.A. § 383 (1927) authorizes the General Accounting Office, with 
the written consent of the Postmaster General, to remit any fine, or remove any disability or com- 


promise or discharge any claim arising ‘‘under any provision of law in relation to the officers, 
employees, operations, or business of the Postal Service.”’ 
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nothing concerning the amount of the fines, evidently because their 
assessment depends upon the extent of the damages incurred by the 
Postal Service. As to the conclusiveness of the administrative imposition 
of these penalties, the Supreme Court held: “it is considered that 
these . . . were made by virtue of the power conferred upon the Post- 
master General by the statutes, and also recognized by the terms of the 
contract, and are not subject to review by this court.”'* In a later 
case a circuit court of appeals said that the imposition of these penalties 
was reviewable only for “manifest abuse,” and suggested that a fine would 
be arbitrary if it were not “commensurate with the loss sustained by the 
government by reason of such delinquency.” '” 

The situation with regard to the undervaluation of dutiable goods by 
importers is peculiar in that the power of assessment is divorced from 
the power of mitigation. Such importers are assessed “additional duties” 
in specified proportion by the Customs Bureau. The Customs Court is 
authorized to remit the additional duties upon proof that there was no 
intent to defraud.*” The Supreme Court has held that both the importer 
and the government are entitled to a finding upon the question of fraud.*" 
The Customs Court does not have the right arbitrarily to refuse to remit. 
The additional duties are collected as part of the ordinary duties. If these 
are not paid within a certain time the merchandise, which has been 
detained by the Customs Bureau, is considered unclaimed and abandoned 
to the government. If the importer wishes to challenge the assessment, 
the initiative in instituting litigation lies with him. His remedy is a suit 
in the Court of Customs. Its decisions are reviewable by the Court of 
Customs and Patent Appeals and eventually by the Supreme Court on 
writ of certiorari. 

In the case of other penalties under the Tariff Act of 1930, the 
Secretary of the Treasury is authorized to mitigate wherever, in his opinion, 
there was no “willful negligence or . . . intent to defraud,” or where he 
finds other mitigating circumstances.?*, When the offender refuses to pay 
the penalty, the Bureau must, in order to enforce collection, resort to an 
original trial of the issue in the district court. Normally this is in the 
form of a libel upon goods or a conveyance detained from the offender 
by the Bureau. 


18 Allman v. United States, 131 U.S. 31, 35 (1889). 

19 Great Northern R. Co. v. United States, 236 F. 433 (8th Cir. 1916). 

219 U.S.C.A. § 1489 (1937). This is the only penalty which the Customs Court is authorized to remit. 

21 United States v. Fish, 268 U.S. 607, 611, 613 (1925). Customs Bureau valuations ‘and assessments of 
duties are redetermined de novo by the Customs Court. 

2219 U.S.C.A. § 1618 (1937). Under this statute the administrative remission may occur even after a 
judgment in court, acc srding to United States v. Morris, 10 Wheat. 246, 288 (1825), United States 
v eckinger, 163 F. 2d 472, 474 (2d Cir. 1947), and other cases. It is uncertain to what extent 
administrative mitigation after judgment may occur in other fields. Some mitigation statutes specifi- 
cally prohibit it. Where it is allowed, it is really a different kind of administrative action from 
that under discussion here. It is then essentially the same thing as the pardons issued by chief 
executives. 
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The remaining federal mitigation statutes fall in the same pattern 
of administrative assessment and de novo trial for enforcement. The 
Secretary of the Treasury is authorized to mitigate penalties incurred for 
the carrying of contraband articles?* and for violations of the internal 
revenue laws relating to liquor.*! The laws relating to vessels are admin- 
istered in part by the Coast Guard and in part by the Customs 
Bureau. Violators incur penalties which may be remitted by the Com- 
mandant of the Coast Guard or by the Commissioner of Customs, in 
their respective jurisdictions.*° Many of these penalties, like others under 
the customs laws, are flexible; that is, they may be reduced by the 
courts. Vessels and aircraft violating the public health laws are liable 
to penalties up to $5,000; these the Surgeon General may remit with 
the consent of the Federal Security Administrator.2* The offenders also 
incur an additional fixed penalty, as do aircraft violating the entry and 
clearance laws, and this may be mitigated by the Secretary of the 
Treasury.?’ 

Vessels above a given size are required to have aboard certain radio 
facilities and to maintain and operate them properly in the interests of 
safety at sea. The Federal Communications Commission is responsible 
for the enforcement of these requirements. Violators are liable to a 
fixed penalty which the Commission may mitigate.** 

Perishable agricultural commodities commission merchants, dealers, 
and brokers operating without a license are liable to a flexible penalty 
of a maximum of $500 plus $25 per additional day of offense. The 
Secretary of Agriculture, if he is satisfied that the offense was not willful, 
may settle the liability upon the offender’s payment of the license fees 
plus such an additional amount, not to exceed $25, as the Secretary 
determines.”® 

Under the Civil Aeronautics Act of 1938 violators of certain air 
safety, air-space reservation, and registration requirements incur a flexible 

U 


e/a! 


penalty up to $1,000. The Civil Aeronautics Administrator is authorized 


to compromise this with offenders. The Postmaster General issues certain 
regulations under this act with regard to air-mail carrying, and offenders 


2349 U.S.C.A. § 784 (1951). 

2426 U.S.C.A. § 3726 (1948). In these cases the district courts are authorized to mitigate forfeitures after 
judgment. 18 U.S.C.A. § 3617 (1950). 

2346 U.S.C.A. §7 (1928). The seizure of or the withholding of clearance from vessels is usually a part 
of the enforcement process. The courts may also mitigate some of the penalties imposed for 
violations of the laws concerning vessels, but only to one-third of their original amount. 
46 U.S.C.A. §711 (1944). And see 49 U.S.C.A. §181 (b) (1951). 

U.S.C.A. § 271 (b) (1943). 

U.S.C.A. § 181 (b) (1951). 

28 47 U.S.C.A. § 504 (b) (1928). 

U.S.C.A. § 499c (1939). This placing of a ceiling upon the mitigated figure is very unusual. In 
almost every instance the discretion of the administrator ranges from complete remittance to 
refusal to reduce the full penalty. Apparently the normal mitigated figure, in much of federal 
administration at least, is low, often very low, compared with the statutory penalty. 
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against these also incur a penalty up to $1,000, which the Postmaster 
General may compromise.*® The Commissioner of Internal Revenue may 
compromise any civil or criminal case under the Internal Revenue Code 
before suit is brought, and the Attorney General may do so afterward.* 
And persons engaged in interstate liquor enterprises without a permit 
or in unlawful practices or unfair competition are subject to a flexible 
penalty up to $1,000 which the Secretary of the Treasury may com- 
promise.*” 

Thus the authorizations for federal administrative compromise and 
remission of penalties are numerous and varied. The first congressional 
enactment of this sort®** was upheld by the Supreme Court in United 
States v. Morris.** The only constitutional issue that has been raised 
concerning mitigation is the allegation that it is an infringement upon the 
President’s pardoning power. In The Laura*® the Supreme Court held that 
while the President’s power could not be “interrupted, abridged, or 
limited” it is not exclusive. As justification for the holding Mr. Justice 
Harlan, for the Court, relied upon the fact that the first mitigation 
statute had been passed in 1797. Hence it was a legislative interpretation 
contemporaneous with the Constitution, of a “ ‘most forcible nature.’ 
And, said Mr. Justice Harlan, administrative remission of penalties has 


” 


been practised and acquiesced in ever since; also, it is a long-standing 
practice in England, where it has never been considered an infringement 
upon the pardoning power of the crown. 

An interpretation of the nature of mitigation was offered by the 
district court in the same case.*7 Here Judge Choate said that the authority 
is “no doubt . . . to be exercised quasi-judicially, and not as mere matter 
of grace, or without substantial grounds of equity and justice.” This is 
a unique opinion. In other cases where the courts have defined mitigation 


30 49 U.S.C.A. § 621 (1951). 

3126 U.S.C.A. § 3761 (1948). In many cases in which the commissioner is authorized to assess the penalty 
is determination is presumptively correct, and the taxpayer bears the burden of overcoming it 
Where penalties are assessed for fraud, however, the burden is upon the commissioner to prove its 
existence. Cohen v. Commissioner, 176 F. 2d 394, 401 (10th Cir. 1949). 


82 27 U.S.C.A. § 207 (1927). 


331 Stat. 506 (1797), renewed 2 Stat. 7 (1800). This first statute applied to navigati and customs law 
penalties. Until changed several decades later by Congress, the act provide d - at the defendant 
desiring remission should petition the judge of the federal district involv d, who would summarily 
inquire into the circumstances of the case. The defendant and the district attorney each had th 


tight to show cause for and against the remission. The judge made no p vaPhewaes but merely trans- 
mitted the information developed, along with the petition, to the Secretary of the Treasury who 
could remit the penalty or withdraw prosecution for its collection if in his opinion there had 
been no “wilful negligence” or “intention of fraud.’’ This act, althoug th sustained by the Supreme 
Court, see infra, note 34, was probably engeegoaaane. In Gordon v. United States, 2 Wall. 561 
(1865), the Supreme Court held to be invalid the provision in the first Court of Claims Act which 
permitted the Supreme Court to review decisions of the Court of Claims, when the payment of 
the claim required subsequerit administrative and legislative action. And see Hayburn's Case 
2 Dall. 409 (1792). 

3410 Wheat. 246, 288 (1885). 

35 114 U.S. 411 (1885). 

36114 U.S. at 413, 414. 


3% Pollock v. Steamboat Laura, 5 F. 133, 139 (S.D.N.Y. 1880). 
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they have termed it an executive act of grace or mercy.*® And the courts 
have generally held that administrative decisions on petitions for mitigation 
are final.*® A compromise that is concluded is final and binding upon 
both parties unless it can be impeached for fraud.*® Evidently the courts 
do not possess the authority to mitigate a penalty fixed in the statute 
unless they are specifically authorized to do so.*! 

In sum, it may be said that the remission and compromise of penalties 
is a device well established in federal administrative practice and accepted 
as constitutional by the courts. 

At the state level, mitigation or compromise is very generally author- 
ized in tax administration.*? The Arizona Industrial Commission and the 
Alabama Director of Industrial Relations may compromise actions for 
penalties under the workmen’s compensation law.** Persons charged with 
violating Virginia’s fish and shell-fish laws incur a flexible penalty which 
may be compromised by the apprehending officer to a figure not less 
than the minimum amount provided by the statute.** Actions for penal- 
ties against common carriers may be compromised by the Florida Railroad 


38 Princess of Orange, 19 Fed. Cas. No. 11,431 (S.D.N.Y. 1831); Dorsheimer v. U nited States, 7 Wall. 
166, 174 (1868); The Olympia, 58 F. 2d 638, 641 (D.Conn. 1932). In United States v. Morris, 
10 Wheat. 246, 295 (1825), the court indicates that the administrative practice ‘had been to refuse 
to mitigate before judicial condemnation of the seized vessel or goods unless the petitioner admitted 
guilt. ‘“‘This practice is probably founded on the impression, that the equitable powers of the 
Secretary ought not to be interposed, until the legal guile of the petitioner is ascertained.”” In the 
Princess of Ovange, sbra, decided shortly thereatter, a district judge agreed, reasoning that it is 
ironical to pardon ides has not been established as an offense either by confession or by judicial 
conviction. This interpretation appears in no later cases except for a statement in Findlay ¢ 
United States that ‘“‘an application for remission of fines and penalties is obviously b and upon an 
admission that the fine has been incurred.’’ 225 F. 337, 346, 139 C.C.A. 207 (9th Cir. 1915). The 
notion appears to be definitely erroneous. Nothing in the statutes or the administrative rules of 
practice suggests that admission of guilt is required. 


39 United States v. Morris, 10 Wheat. 246, 285 (1825); Dorsheimer v. United States, 7 Wall. 166, 175 
(1868); General Finance Co. v. United States, 45 F. 2d 380, 381 (5th Cir. 1930); United States v 
Gramling, 180 F. 2d 298, 501 (5th Cir. 1950). The courts have held the administrative decision 
reviewable in regard to mitigation of one of the immigration law penalties, supra, p. 612, and the 
Customs Court remission of additional duties for undervaluation of dutiable goods, supra, p. 613. 
These are exceptional holdings and turn upon statutory interpretation rather than express provis 
The statutes are generally silent as to review, although occasionally it is specifically stated that ‘ee 
administrative decision shall be final. 


40 Western Pac. R. Corp. v. Western Pac. R. Co., 85 F. Supp. 868, 873 (N.D. Cal. S.D. 1949); Oliver v. 
United States, 267 F. 544, 548 (4th Cir. 1920). 


41 Some judicial decisions have been made on this question under the customs laws. The courts have 
uniformly held they possessed no authority to mitigate. United States v. One 1941 Plymouth 
Tudor Sedan, 153 F. 2d 19, 20 (10th Cir. 1946); United States v. Heckinger, 163 F. 2d 472, 474 
(2d Cir. 1947); United States v. Andrade, 181 F. 2d 42, 46 (9th Cir. 1950). The courts are granted 
the power to mitigate certain liquor law penalties, supra, p. 614, and some of the penalties under 
the laws relating to vessels, supra, p. 614 


“From a perusal of the indices to the state codes, it appears that all but the following employ the 
device in tax enforcement: Illinois, California, Kansas, Kentucky, Maine, Florida, Connecticut, 
Colorado, North Dakota, South Dakota, Nevada, Montana, Nebraska, Ohio, Wyoming, Maryland, 
and West Virginia. 

he authorizations are usually only with reference to a particular type of tax—especially income 
or property taxes—but in # few states cover many or even all tax penalties. The ability of the 
taxpayer to pay the penalty is sometimes supplied as a standard to guide the administrative 
discretion. The amount of the tax penalty is almost always fixed in the statute. De novo judicial 
determination of the liability to the penalties is normally available to the taxpayer. In a great 
many of the cases the statute says the administrative determination is prima facie evidence of 
liability. 

The administrative compromise or remission of tax penalties must be distinguished from the 
so-called ‘“‘tax-bargain’’ statutes widely enacted by the states during _the depression. Many of these 
are still in force. They provide specific reductions or total remissions of tax penalties provided 
the delinquent taxpayer pays the amount of the tax due. This is an automatic arrangement and 
involves no administrative discretion. 


43 Ariz. Code Annot. § 56-969 (1939); 26 Code of Ala. Annot. § 236 (1940). 
#4Va. Code Annot. § 3151 (1942). 
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and Public Utilities Commission.** The Governor and the Attorney Gen- 
eral of Indiana may compromise suits of the state against railroads.** 
Penalties under the New York agriculture and markets law may be 
compromised, before suit, by the Department of Agriculture and Markets 
and, after suit has begun, by the Attorney General.*7 The Board of 
Regents of New York’s State University may compromise the liabilities of 
licensed physicians who fail to register.** The Attorney General of New 
York may compromise suits for penalties brought for violations of the laws 
concerning veterinary medicine, optometry, and certified public account- 
ants.*® The New York State Athletic Commission may compromise pros- 
ecutions arising through its regulation of boxing and wrestling promoters.®° 
Iowa corporations failing to make the required annual reports incur 
penalties which the secretary of state may compromise.®! Ohio boards 
of county commissioners and Oklahoma town boards of trustees are 
authorized to remit certain local penalties.** The Florida Railroad and 
Public Utilities Commission is authorized to determine, in a quasi-judicial 
administrative hearing, the fact of violation of its regulations and orders 
by railroads, and to inflict a flexible penalty up to a maximum of $5,000, 
which it may mitigate.** Its determination as to liability to the fine is 
prima facie evidence in any subsequent judicial proceeding. 

There are some additional statutes which authorize state administra- 
tive agencies to compromise or remit penalties but which require court 
approval of the terms of each settlement before it can become effective. 
This group consists of the New York Conservation Department’s enforce- 
ment of the conservation laws,** the Illinois Department of Public Works 
and Buildings’ regulation of the trucking industry,®> and administrative 
regulation of public utilities in Illinois,®°* North Carolina,®? and Utah.** 

There has been little state litigation concerning the administrative 
imposition or the administrative settlement of penalties. In Board of 
Harbor Commissioners v. Excelsior Redwood Vo.*® and Tite v. State Tax 


4 Fla. Stat. § 350.36 (1949). 

4 Burns Ind. Stat. Annot. § 49-1918 (1951). 
47N.Y. Ag. and Markets Law § 39 (1938). 
48 N.Y. Educ. Law § 6510 (7) (1947). 

491d. at §§ 6711 (5), 7111 (5), 7411 (6). 


50 N.Y. Unconsol. Law § 9117 (1949). The county courts of New York are authorized to remit civil and 
criminal fines. N.Y. Judic. Law § 798 (1948); N.Y. Code Cr. Proc. § 484 (1945). 


51JTa. Code § 496.13 (1950). 

52 Ohio Code Annot. § 2416 (1948); 11 Okla. Stat. § 1004 (1941). 
53 Fla. Stat. §§ 350.28, 350.29 (1949). 

54.N.Y. Conserv. Law §§ 950, 956 (1951). 

55 Smith-Hurd. Annot. St. Ch. 95/2, § 264 (1950). 

56 Id. at Ch. 111%, § 82. 

57 N.C. Gen. Stat. § 62-94 (1950). 

58 Ur. Code Annot. § 76-6-29 (1943). 

59 88 Cal. 491, 26 P. 375, 22 Am. St. Rep. 321 (1891). 
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Commission® the California and Utah courts held that the authorization 
of administrative imposition of flexible fines was an unconstitutional 
delegation of legislative power. Judge Wolfe in the Tite case said that 
only the courts could be granted the power to determine the amount of a 
penalty imposed in a given case. The doctrine of these two cases would 
seem to imply that administrative compromise and mitigation are uncon- 
stitutional, for the agency certainly determines the amount of the penalty 
through the use of these devices.*' However, in State Tax Commission 
v. Stanley® the Alabama Supreme Court upheld the authority of the tax 
commission to impose a flexible penalty upon unstamped cigarettes and 
snuff.®* 

The cases directly involving mitigation have invariably upheld the 
power. In Town of Cortlandville v. Peck®** the power of commissioners 
of highways to settle prosecutions concerning encroachment upon the 
highways was upheld. The court said the commissioners could “certainly 
exercise their discretion in respect to the sum demanded.” The power 
of Oregon’s county commissioners to waive or reduce delinquent tax 
penalties, attacked before the court as an unconstitutional delegation of 
legislative power, was sustained in Livesay v. DeArmond.® The court held 
that the statute did not delegate legislative power but rather granted 
executive discretion as to the execution of the laws concerned. State v. 
State Investment Co.** involved a compromise of a tax penalty concluded 
by counsel for the tax commission. The State of New Mexico contested 
its validity, arguing that the statute was invalid on the grounds, among 
others, that it was a denial of due process and equal protection, since it 
discriminated against those who did not obtain a compromise of their 
penalties. The court held the statute valid: “If the exercise of the power 
in good faith results in inequity, this is no objection to the law. Nor 
can objection be made to inequity unless intentional discrimination and 
fraud are shown.” * *% 

Although here, as elsewhere in administrative law, there is no uni- 
form pattern, it is possible to make some general remarks about procedure 
which are valid for most cases. When an agency has reason to believe 
an offense has occurred which merits corrective action, the alleged 


60 89 Utah 414, 57 P. 2d 734, 740 (1936). 

611m fact, even the offender may share in its determination, since the process involved is to an important 
extent one of negotiation. 

62 234 Ala. 66, 69, 173 So. 609 (1937). 

83 The court seemed to attach much importance to the fact that the defendant could at any time stop 
the administrative proceeding and secure a trial of the issue in court. “‘The statute so construed 
does not violate any of the enumerated provisions of the Constitution.” 


645 Hill, 215 (New York) (1843). 

65 131 Or. 563, 284 P. 166, 169, 68 A.L.R. 422 (1930). 
66 30 N.M. 491, 239 P. 741 (1925). 

8 Id. at 747. 








ADMINISTRATIVE BLACKMAIL 619 


violator is notified of his liability to the statutory penalty and of his 
opportunity to petition for remission or to proffer an amount in com- 
promise. Hearings are not afforded. The person charged with the offense 
may file a statement with the agency—in some cases he may make oral 
argument in an informal proceeding—presenting protests, explanations, 
mitigating evidence or other matter. If he seeks a compromise, the 
defendant is to attach to the statement a certified check or money order 
in the amount he wishes to tender. This statement, together with such 
other information as has been gleaned from investigation of the case, is 
to be given consideration in the final administrative decision. This, in the 
federal government, is usually made in Washington, at a higher echelon 
than the field offices. Occasionally it is provided that the petitioner may 
secure administrative reconsideration of an adverse decision. If no petition 
for relief or offer in compromise is made, or if no mutually acceptable 
compromise figure is arrived at, or if the alleged offender fails to pay the 
penalty after it has been mitigated, then, where it is deemed appropriate, 
the agency will refer the case to the district attorney for prosecution and 
trial of the issue in court. 

The arguments in favor of the device of compromise and mitigation 
are obvious and, for that matter, sound. A multitude of small cases are 
settled without resort to the courts. Certainly in many of these cases 
formal adjudication would be an altogether meaningless and needless step. 
The device offers a lever to secure compliance with the law which the 
more ponderous instrument of court action could not afford. It has also 
been suggested that the administrator can more exactly measure the 
degree of culpability of an offender than can a court, and can prevent 
hardship to the unintentional offender.** And, finally, there is the usual 
argument in favor of administrative action: the expertness of administra- 
tors in dealing with a specialized subject. 

There are, however, some very serious considerations on the other 
side. The flexibility of approach®® makes arbitrary and partial enforce- 
ment possible as well as more exact justice. In only a minority of cases 
are there any meaningful standards to guide the administrative exercise 
of discretion. This would seem to facilitate inadvertent as well as deliber- 
ate discrimination, and to render more difficult any oversight of the 
administrative action. One person may pay twice or ten times what 
another pays for the same offense, and yet be without any remedy, since 
administrative decisions on compromises or mitigations are ordinarily final. 
Moreover, here as in any bargaining process, recalcitrancy is likely to pay 


68 Judge Choate in Pollock v. Steamboat Laura, 5 F. 133, 138 (S.D. N.Y. 1880). 


9 In only a few instances are there statutory specifications as to the degree of reduction of the penalties 
that may be made. See above, note 29. 
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dividends. One who admits his offense is likely to pay a higher penalty 
than one who protests his innocence;7° and the defendant who is able 
to send a representative to Washington to negotiate directly with the 
administrative officials is likely to pay a much lower penalty than the 
person who merely files a written application.” 

The absence of standards makes the administrative agency particularly 
vulnerable to pressures. Where the field of regulation is one in which 
there are highly organized groups, such pressure is inevitable. A major 
complaint of the National Maritime Union against the former Bureau of 
Marine Inspection and Navigation (whose functions are now handled by 
the Bureau of Customs) is what it calls “the amazing tendency on the part 
of the Bureau to deal patiently, tenderly, sympathetically, and affection- 
ately with the ship-owner violators—even after they have been found 
guilty and the fine imposed.” *2 The other side of the same coin is shown 
in a tanker strike where “partly because pressure from organized labor 
was sufficiently strong, not a single fine imposed upon owners . . . was 
mitigated.” 78 

But the greatest hazard connected with the use of the compromise 
or mitigation device is its compulsiveness. There are a number of factors 
which tend to oblige an alleged offender to accept a mitigated or com- 
promised settlement regardless of the merits of the administrative charges 
against him. The device thus becomes a kind of administrative black- 
mail. 

The danger is greatest where the penalty is extreme. This is the 
case where the administrative agency has the power to revoke licenses. 
The loss of a license outweighs the compromise or mitigation of a mone- 
tary penalty to such a degree as virtually to compel the alleged offender 
to assent to a settlement. The Attorney General’s Committee on Ad- 
ministrative Procedure reports concerning the former Federal Alcohol 
Administration : “4 

It is impossible to determine whether the Administration’s exercise of its authority 
to settle cases has been above reproach. The potentiality of abuse is always present as 
long as permittees dread the mere possibility that suspension proceedings may be insti- 
tuted. Such fear provides a potent inducement to settle cases, particularly if the com- 
promise figure is so small that it occasions no greater expense than would bé involved 
in the defense of suspension proceedings. The temptation to solicit settlements even 
of cases where the Administration’s case is weak must be almost irresistible under such 
psychological conditions. The Administration is under a heavy burden of responsibility 


to exercise the greatest care in suggesting offers in compromise, taking such action only 
when a clear case of violation has been established.” 


7 Attorney General’s Committee on Adminsitrative Procedure, Monograph No. 10, Department of Com- 
merce, Bureau of Marine Inspection and Navigation, Senate Document No. 186, 76th Congress, 
3d Session (Washington: United States Government Printing Office, 1940), p. 26. 

71 [bid. 

21d., p. 24. 

73 7d., p. 27. 

™Ies functions are now administered by the Treasury Department. 

7% Monograph No. 5, Federal Alcohol Administration (1940), p. 14. 
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The deservedly famous Benjamin report describes such manipulations of 
the licensing power in New York: 

The State Liquor Authority often cancels a license and immediately issues a new 
license. The actual effect . . . is to subject the licensee to a monetary penalty in the 
amount of the cost of his new license . . .; and the procedure is optional with the 
licensee in that he is under no obligation to take out a new license. Another method, 
used by the Department of Agriculture and Markets, combines the Commissioner’s 
power to revoke or suspend a milk dealer’s license with the Commissioner’s power to 
compromise rights of action for monetary penalties . . .; as an alternative to revocation 
or suspension, the Department often offers a licensee the option of voluntarily paying a 
monetary penalty. The State Athletic Commission sometimes actually revokes a boxer’s 
license in addition to imposing a monetary penalty, the understanding being that the 
license will be restored upon payment of the “fine.” ” 


Even where there is no great disproportion between the original 
penalty and the sum fixed by compromise or remission, there are con- 
siderations which induce the defendant to settle rather than to litigate. 
It is embarrassing and expensive to be prosecuted; and there are “such 
incidental factors as inconvenience, uncertainty, and delay.” *’ 

In sum, the price one pays for avoiding litigation is loss of the safe- 
guards afforded by litigation. Only a factual study of actual administrative 
behavior, one far more detailed than that carried out by the Attorney 
General’s Committee, could give an answer to the question f the magni- 
tude of the loss. It is common knowledge that tax compromises are often 
made in terms of political influence and favoritism. It seems likely 
that this is not the only way in which caprice enters in. 

Without such a study, it is possible to say that procedural reforms 
are imperatively necessary. Professor Davis, remarking on the “customary 
attitude . . . that the alleged offender has neither substantive nor pro- 
cedural rights,” advocates “a regularized administrative procedure which 
affords proper safeguards.” *® 

The Attorney General’s Committee made proposals with regard to 
navigation law enforcement which might be applied to all mitigation or 
compromise proceedings.*® The current practice of invariably imposing 
the maximum penalty, and then offering to bargain, with the club of court 
action held over the offender’s head if he refuses to settle,*® should be 
abandoned; or, rather, another step should be interposed. The dissatisfied 
defendant should, upon request, be given an administrative hearing. At 
this hearing it would be necessary for the government to show that a 
violation had actually occurred; and the examiner would then fix a 


7 Robert M. Benjamin, Administrative Adjudication in the State of New York (Albany, 1942), p. 267. 

™ Davis, op. cit., p. 158. 

78 Ibid. 

7 Report of the Attorney General's Committee on Administrative Procedure, Senate Document No. 8, 
77th Congress, Ist Session (Washington: United States Government Printing Office, 1941), pp. 146, 
147. 

8° Attorney General's Committee on Administrative Procedure, Monograph No. 10, Department of Com 
merce, Bureau of Marine Inspection and Navigation, p. 27. See also Davis, loc. cit. 











622 THE WESTERN POLITICAL QUARTERLY 


penalty proportioned to the offense rather than to the bargaining position 
of the defendant. Administrative review, and ultimately de novo judicial 
trial, should be available.*! 

It seems appropriate also to propose that such bargains as occur about 
licenses be abolished. This practice rests on an entire misconception of 
the licensing function. Licenses are intended for the protection of the 
public. If a licensee has given evidence of unfitness, the public interest 
demands that the license be revoked; a money penalty is no substitute for 
revocation. If, on the other hand, the licensee’s conduct has no bearing 
on his fitness, it is plain extortion to threaten him with the loss of his 
livelihood in order to collect a money fine. 

In general, it seems clear that the compromise or mitigation device 
is an extremely useful administrative adjunct. But it seems clear also that 
it should be subjected to standards wherever possible, that proper admin- 
istrative safeguards should be provided, and that every effort should be 
made to introduce regularity and responsibility into the process. 


81 Report of the Attorney General’s Committee on Administrative Procedure (1941), p. 147. See also the 
Report’s recommendations concerning the Civil Aeronautics Administration, pp. 174, 175. The 
Committee believes that this system would remove much of the burden now borne by the courts 
because of the large number of small penalty cases that clog its dockets, and would at the same 
time afford protection to the accused where he believes the administrative assessment to be 
erroneous. 











THE MINGLING OF STUDY AND PRACTICE IN 
PUBLIC ADMINISTRATION! 


Joun M. Gaus 
Harvard University 


HAVE BEEN preparing this paper in an old house in the village of 

Prospect, New York, in the region where I lived as a boy fifty years 

ago, and where my wife and I have in recent years been spending our 
summers. Prospect is not a summer resort, but a region of dairy farms 
on the edge of the Adirondack Mountains, the rooftree of New York 
State, where waters flow down the southern slope into the Hudson- 
Mohawk watershed, and down the northern one to the Black-St. Lawrence. 
To explore the back country roads, to read the local history, provide both 
a summer recreation and a stimulation to longer and wider views of the 
subject matter of my job as teacher. The range of my own personal 
observation of the local region, a half-century in time and two or three 
small valleys in space, gives me a useful cross-check on the generalizations 
that are so much our stock in trade in the study and teaching of social 
institutions. The current local issues, such as the budget of the high school 
district, the location of a state highway, the preservation of a mountain 
intervale as wilderness as against its flooding for a power site, all reveal 
the application locally of general social changes arising from technology, 
both physical and social. Catastrophes such as war or hurricane, also 
leave their mark. Just to the north of our village, in what I had always 
thought of as isolated and wild country, a radar tower now functions 
as part of the northern defenses of our country; the big blow of last 
November 25 struck down so much timber that the constitutional pro- 
hibition against lumbering in the Adirondack Preserve has been modified 
by interpretation to permit for the first time the removal of timber which 
constitutes a fire hazard. The longer processes of social change arising 
from an increase in the proportion of the aged is reflected locally in the 
easing of the burden of elderly people through social insurance. 

I think the greatest change which I note in comparing the region in 
1900 with today comes from the paved highways. They have transformed 
the life of the countryside, its economy, and the distribution of people; 
their influence is reflected in fiscal policy, allocation of functions to levels 
and jurisdictions of government, the provision of school and other public 
services. Our village, like many others, now has a good many families 


1 The article was delivered as the main address at the joint luncheon meeting sponsored by the Western 
Political Science Association and the Western Chapters of the American Society for Public Admin- 
istration, on August 27, 1951, during the fifth annual meeting of the Western Political Science 
Association. Introductory remarks have been omitted here. 
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with young children whose fathers are employed in the industrial cities 
fifteen or twenty miles distant. Farm mechanization continues, and pro- 
duction is concentrated on the better lands. Tax-delinquent farms may 
be added to the state reforestation areas, and heavy machinery is trans- 
forming lumbering just as the truck has relocated wood-using indus- 
tries. In the nearby industrial concentrations of the Mohawk Valley from 
Little Falls through Utica to Rome, as is true farther west at Syracuse, 
the core city spills over into suburban villages and, as noted for my own 
village, into the more distant countryside as techniques of road construc- 
tion and winter snow clearance widen the possibilities of the journey-to- 
work within a given time-space. We expect even more change with the 
development of the St. Lawrence Seaway project to our north, at present 
in the policy formulation, political-conflict stage. 

All this will cause you to think that I am holding you too long at 
the parish pump. But I know that this region, or series of great regions, 
from Salt Lake City to Vancouver and San Diego, has been going through 
even more dramatic changes. I have seen figures that show that more 
Americans moved from one region to another during the last war than 
Europeans, including the great numbers forcibly displaced throughout that 
Continent. I was told here in Berkeley during World War II by a dis- 
tinguished metallurgist that after the war he expected a great develop- 
ment of industry based on the light metals, such as magnesium; and that 
this would greatly affect the basic economy of the Basin and Pacific Coast 
states. He based his prophecy in part on the intensive prospecting going 
on, and the development of new techniques of processing at new plants— 
all caused by the war. Five years later, in the summer of 1946, I could 
note while teaching at the University of California at Los Angeles, the 
tremendous redistribution of population reflected in the origins of the 
students in my classes. The changes I have noted, the issues that confront 
us in my home region, will seem puny to you who are familiar with 
these gigantic developments. The provision for adequate physical and 
institutional equipment of basic necessities, such as transport, water, and 
the disposal of wastes for this huge new population, is a gigantic task 
and reminds one of the statement of Henry Adams that the task of the 
United States after the Civil War was to make a continent habitable 
for man. 

Like challenges are to be found in the South and Middle West. 
Rapid industrial development is paralleled by the challenge of necessary 
changes in land use, both urban and farm-forest. The Lake States’ cut- 
over area, and the older cotton and tobacco areas of the South illustrate 
the point. One of the most stimulating and interesting days I have ever 
had was at the University of Georgia last January, when my political 
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science colleague, Bill Collins, took me to the Piedmont Experiment Sta- 
tion of the Soil Conservation Service, the new College of Veterinary 
Medicine, and the School of Forestry—all essential links in a new strategy 
of applied botany and biology, tying together a balanced farm and forest 
management that will restore exhausted soil and provide new products 
that will make possible a healthier standard of living in every way. The 
catastrophic floods in the Middle West this summer have provided a 
dramatic reminder of resource problems with which the the more in- 
formed and thoughtful pioneers, such as Major John Powell, were early 
concerned, which constituted much of the policy controversies of the 
New Deal, and which we are now again warned to attack in the light 
of industrial, financial, and transport policies. 

At every point of environmental, population, and technological change 
I have noted, ranging from evolution as slow as geological time to the 
most rapid change in applied science in field or factory, I have had to 
mention or imply some adjustment in policy. We have served ourselves 
badly in our conception and use of social theory. We talk as though 
these changes were due to individualism, free enterprise, the pioneer spirit, 
and other generalizations that discourage more useful analysis and inhibit 
creative thought and invention wherewith we may better attack our prob- 
lems. One result is that in my region the role of organization, of agents, of 
policy, whereby numbers of people may broaden the base upon which 
they may work and live, is overlooked or even deliberately denied and 
attacked, precisely when we need to exert strong efforts to solve the public 
consequences of these physical changes. It is because early in our Republic 
some thought and effort was given to programs of collective action that 
the rapid settlement and development of the Continent was facilitated. 
In studying the history of my home region, I am struck with this fact. 
The building by the State of New York of the Erie Canal, and then of 
the lateral canals supplied the base on which individual efforts could be 
made to count. The bulk commodities of our remote valleys and plateaus 
could flow to cash markets in New York and in Europe. A century ago 
the politics of our villages were the politics of road and canal, of railroad 
location and financing, beyond the capacity of an individual, however 
brilliant or rich; yet destined to give a substantial life to so many that 
people were drawn from every corner of Europe to seek a better life here. 

The vague generalizations I have cited tend to conceal the costs and 
suffering involved in the indirect and extensive consequences, in John 
Dewey’s phrase, of this epic of American development. There was a 
profit system, yes; but it was a profit-and-loss system, as Kapp has shown 
in his valuable study, The Social Costs of Private Enterprise. Some losses 
might be concealed in the existence of such apparently endless resources 
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available to what, a century ago, seemed a.small population. Some could 
be put down as inevitable consequences of human weaknesses and in- 
capacities, of greed overreaching itself, or of downright criminal action. 
But some were due to the remediable factors of lack of knowledge, lack 
of instruments of analysis and accounting, and lack of stable and secure 
processes. How much suffering, for example, has been due to the lack of 
an adequate system of surveys, land titles, and conveyances whereby 
private ownership in land may be established! How much waste has 
resulted from our delays in achieving policies and administrative instru- 
ments whereby the collective factors in unemployment could be properly 
distributed! What limitations on efficiency and amenity confront us today 
in every metropolitan area from the lack of metropolitan-wide political 
and functional jurisdictions through which we may more reasonably allo- 
cate land use, determine the journey to work, and provide the needed 
expansion of private to public housekeeping services, such as water supply, 
waste removal, and space for recreation! 

How easy it would be for me to meet such issues with another set 
of generalizations and offer the slogans of socialization, regionalism, or 
social control! Our failure adequately to diagnose the nature and location 
of the costs of development in the past invites such a refuge in opposing 
generalizations. But under the changed nomenclature, the stubborn facts 
of physical environment, of population shifts, of mew techniques and 
ideas, persist. There still remain the inner, earthy, details of formulating 
some agreed policy, which the bulk of the affected persons will support; 
of the legislative process; of organization; of control, review and reappraisal; 
not to speak of the problems of personnel, of motivation, of budget 
process, of the allocation of powers and duties to varying levels and juris- 
dictions; and of all those means whereby gains and objectives may be 
maximized and costs, enmities, and frustrations minimized. 

Yet dogmas, slogans, generalizations, are among the facts of life, and 
with soil, climate, floods, and physical inventions are a part of the ecology 
of government. To them, special and private interests attach themselves 
like barnacles; or better, perhaps, we may say that the dogmas are so 
strong a coloring matter that the other factors are concealed. Thus in 
my region, the necessary resurvey of land policy from that appropriate to 
the days of settlement a century and a half ago, when such markets as 
existed were local and the farm family was largely self-sustaining, to a 
policy reflective of forces beyond the fences today, has to make its way 
against reluctance to accept public reforestation areas and the adjustment 
of jurisdiction and function to the most appropriate area for the provision 
of public services. The Wisconsin experience in gearing legislation for 
the encouragement of permanent forest land use to state grants-in-aid 












































STUDY AND PRACTICE IN PUBLIC ADMINISTRATION 627 


for the local jurisdiction, to land use zoning, and to the encouragement 
of resettlement from isolated farms to more compact areas to obtain more 
economical and adequate public services, is instructive. But such patient, 
experimental, and detailed procedures and policies await an adequate 
formulation in general doctrines. So, too, the intricate adjustment of 
constitutional and statutory powers, of economic and population analyses, 
or interdepartmental and metropolitan-wide policy-making that is in- 
volved in urban redevelopment policy (although perhaps the most chal- 
lenging problem of governments in every commercial and industrial area 
in the world today), is not reflected in or expressed by traditional political 
theory. On the contrary, progress which is so essential for the adequacy of 
private housekeeping in these metropolitan regions, which in every census 
are revealed to contain an increasing proportion of our population, is 
impeded by unexamined phrases, slogans, and dogmas which do not even 
serve the interest of the interest-groups which employ them. 

In this need for analysis, for diagnosis, for the formulation of possible 
ways whereby our private lives and households may have uncertainties, 
insecurities, and threats removed or allayed and the opportunities for 
more adequate and creative living made possible to our effort, exists the 
task of the student of public administration; and in the manning of the 
services which we have found to be desirable, and will continue to invent 
ler the conditions of 
life today in the regions I know best, study and operation must be inter- 


in the future, lies the task of the administrator. Unc 


mingled and inseparable, if our job of serving as agents is to be properly 
done. 

I stress this role of agency, because I think that here there is a differ- 
ence of considerable degree in the civic life of our regions over the past 
century and a half. One hundred and twenty years ago, Alexis de Tocque- 
ville was impressed by the importance of fairly general participation of 
citizens in local government in this country, especially in the New England 
towns and the areas influenced by New England emigrants. He con- 
cluded that this direct participation not only in the town meeting but 
also in the numerous public offices whereby public housekeeping tasks, 
such as the care of the roads, got organized and conducted, taught the 
people “the utility of government.” Such participation is, in part, still 
true in my region; but the greater complexity and interdependency of life 
today reduces the face-to-face participation and increases the dependenc 


oO 


on agents, whether for food and ciothing, support for the aged, or the 
maintenance of an international order which the modern economy re- 
quires. The chief special agents and experts which the community had 
to employ in the early days in my region were apparently the lawyers 
and the civil engineers. Their public function was intermingled with the 
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private concerns of individuals and households chiefly concerned with 
acquiring title to land so that they might create farms and obtain roads 
and canals to markets. The mounting public services of the growing cities 
were essentially physical—water supply, sewers, street lay-out—and to this 
day smaller cities, in recruiting city managers, are apt to turn to the engi- 
neering profession. But in the rural and forest areas, as well as the cities, 
in our time a widening of functions and a greater complexity of conditions 
affecting the older ones that have supplied a matrix from which newer 
specialized vocations have been born, have called a great variety of 
specialists into the public services as our agents.” 

The general public understanding of and confidence in the necessity 
for this development has lagged, however, for reasons well presented by 
Dewey under the phrase “the eclipse of the public,” and by Walter Lipp- 
mann in his chapter entitled “A Nation of Villagers.” Thus we are 
finding that it is not enough to employ land economists, soil conserva- 
tionists, welfare workers, transportation economists, recreation directors; 
or to establish consolidated high schools with departments of agriculture, 
dramatics, or domestic science; or tie local, state, regional, national, and 
even international levels of government through agreements and grants- 
in-aid, function by function. There tend to remain pockets of confusion 
and misunderstanding, and consequent fear and tension in the minds 
and spirits of citizens. This situation is fertile soil for demagogues and 
witch-hunters, naturally; but, even more serious and challenging, for 
honest, perplexed, and distraught citizens. Just as there are social costs 
of private industry, there are private costs of social policies. 

That is why the role of student and practitioner intermingle, and 
why we cannot afford to let the difficulties in their understanding of one 
another and of co-operating in joint tasks harden into barriers or even 
into enmity. In humorous vein, I suggested in correspondence concerning 
this meeting that my title might well be “Ivory Towers and Gadgets.” 
There are genuine differences of emphasis and materials employed by the 
student and the practitioner, and these and others factors will be influ- 
ential in recruiting persons of different temperaments and tastes to the 
respective careers. But both are on common ground, because the justifi- 
cation for both the study and practice of public administration lies in the 
needs of a society to provide itself with policies and agents wherewith 
better to meet the coercions of change and provide positively for the 
needs, comforts, and amenities of the lives of individuals, families, and 
communities. 


2 Karl Bosworth’s Black Belt County and Robert Walker’s The Planning Function in Urban Government 
illustrate this well. 
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Some of my friends would call my interest in personnel classification, 
for example, an interest in gadgets; others would call my interest in the 
medieval household of the king as proving that I dwell in an ivory tower. 
But from my point of view, personnel classification raises questions of the 
nature of the changing functions of government, its size and complexity, 
and the resultant need for changes in the division of labor (as, for ex- 
ample, for staff services to the chief executive or department heads), 
that go deep into the adjustment of people to their environment, their 
ideas as to what are careers of importance and distinction, and the con- 
sequent education needed to provide adequately trained recruits. To fol- 
low my other example, a more widely diffused knowledge of the long 
history and evolution of the functions and staffing of the chief executive, 
and of the typical problems encountered (as, for example, the effort of 
special classes and interests, whether the landed or ecclesiastical nobility, 
the military, or contemporary economic pressure groups, to control the 
persons around kings, presidents, and other chief executives), would free 
our minds so that we might tackle our contemporary problems of policy 
and organization with a clearer view of what are the most relevant and 
important factors to be considered. 

The data for personnel classification are to be obtained in part—prob- 
ably in large part—by the practitioner, by those close to operations, per- 
forming formal desk and field audits, for example, or directing a varied 
operating organization. But the student of administration can bring to the 
problem pertinent material from comparative government, international 
administration, from the work of his colleagues who are studying economic 
institutions, and from the psychologist. He will know of relevant ideas of 
Bentham, of Mill; he will turn to what Leonard White has been discover- 
ing about the early administration of the Republic. Or perhaps he will 
be in touch with colleagues in schools of health or education who have 
been working on personnel problems in their special fields, and find 
relevant experience which no one has had the imagination to utilize in 
the treatment of the general problem. An historian friend of mine used 
to say that some time during training “the historian should get his fingers 


b] 


dirty in the documents.” So the dweller in the ivory tower must go out 
to his colleagues in the surrounding fields and shops for data, or absent 
himself from time to time to cultivate his own bit of the field or work- 
shop. Most ivory towers provide a place to wash up, anyway! The prac- 
titioner on his part may find that he is perpetuating a duties classification 
that ignores important emerging functional needs unless he reminds him- 
self of, or is helped to see, some development that would be constrained 
and distorted by the current ideas and practices. 
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I had occasion within the year to discuss this question in somewhat 
more detail at a Conference on Training for Regional Planning and De- 
velopment at the University of North Carolina, and there referred to 
some examples of ways in which changes in the function of government 
challenged existing lines of classification and training. Among them, I 
mentioned the Extension Service, whose functions have widened to in- 
clude not only the transmission of applied biological sciences, for example, 
but now of the social and economic forces affecting the farm family. I also 
cited the Schuster Report to the Ministry of Town and Country Planning 
in Britain (already the duties of the Ministry have been changed with 
its titlel) on the training of personnel for town and country planning 
there, where a similar shift from physical to social content as well is 
noted, and the educational implications discussed. 

A particularly urgent aspect of the mingling of study and practice 
is the transmission to the lay citizen of the results of diagnosis and of 
possible policies to meet the revealed needs. I would go further, and add 
that we need to invent and encourage devices whereby the lay citizen 
may be brought in as a participant in such discovery, analysis, and con- 
sideration of various possible ways of tackling problems which are emerg- 
ing but are as yet only vaguely discerned or ignored in the confusions and 
frustrations of life. Here, again, the student of administration turns to 
his colleagues whose chief interest may be in opinion and legislation (or, 
im the current jargon, “political behavior”), just as his colleague prac- 
titioner is learning to work with legislative reference services, legislative 
staff committees, bureau advisory committees, soil conservation districts, 
and the myriad consultative lay or semigovernmental organizations. 

The fact is that this is the task which confronts us daily in both 
the classroom and the operating office. Relatively few of our under- 
graduate students will be civil servants in future, but the lives and fortunes 
of them all will be dependent on public agents. We have to show them 
why, and indicate consequences for their own thought and action. The 
civil servant, in turn, is constantly presented with the need for educating 
his public, and not merely in how to fill out forms. Much legislation 
today is the supply of facilities and services, often noncoercive, which 
require the winning of understanding and consent to be effective. A case 
in point is the Water Pollution Control Act. I have known many fine 
public servants who view this task of explanation and education, including 
the gathering of relevant views and opinions, as a basic part of their daily 
task. I remember a young recruit to the staff of a personnel agency who 
was assigned to interview employers regarding the character and ability 
of employees who had applied for positions in the civil service. Obviously, 
this is not an easy assignment—to go to a man who stands to lose one of 
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his employees and ask his assistance in the operation—and there were 
many rebuffs. But my friend took these as an opportunity to explain the 
merit system, and how his agency was trying to improve their recruiting 
and raise the level of personnel by turning to those who would be best 
acquainted with applicants; and he told me with legitimate pride that 
almost always he won, in the end, a favorable response and a new under- 
standing. I call this “administration as education”; and, happily, I think 
it is increasingly found in the public service and is akin to the job of the 
teacher in the more conventional sense. 

In this ceaseless ebb and flow of adaptation of institutions, environ- 
ment, and ideas I find the raw materials of political theory. For many 
years I taught political theory, in the formal sense—that is, I “gave 
courses” in which the terms appeared—and, inevitably and conventionally, 
that meant I taught something that might be recognized as materials from 
the history of political thought. I greatly enjoyed it; but I came to the 
view that much of all this was narrowly vocational. It was chiefly rele- 
vant, that is, to the supposed and possible needs of people who hoped 





to go on in their turn and teach it to people who would in their turn 
hope to go on, etc., etc.! I suspect that in my courses in public adminis- 
tration, I taught political theory in the sense that I was trying to make 
sense for myself, and help my students make sense for themselves, of a 
world of changing environment and the role of institutions as means 
whereby we might live better in that world. I refuse to accept the view 
that there should be a sharp separation of political theory and adminis- 
tration because I find that the intimate and sensitive acquaintance with 
experience in government, and the effort to relate it to other relevant 
experience and communicate its significance are both indispensable to 
student and practitioner if they are to do a good job. It is only when 
they separate these two parts of their assignment that there is ground 
for the scornful terms of gadgets and ivory towers. 

And so I find the study of administration must mingle, on the one 
hand, with the experience of practice; on the other hand, with the whole 
realm of political science and, in fact, with other subjects including such 
substantive fields as health, engineering and education. For the effective 
performance of his duties, I find the practitioner dependent on every bit of 
knowledge he can obtain by his own appraisals, by sharing experience and 
views with colleagues through his organizations, and by interchange with 
university and research institute and professional society personnel. Link- 
ages, such as training and research institutes, the movement of personnel 
between study and practice, and the establishment or expansion of leaves 
to administrative personnel either for research or for general educational 
programs illustrate greater awareness of the needs in this sector of adult 
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education. I find in the history of my own local region, and of others in 
which I have lived, evidence that the mass of citizens need the help which 
their agents who are not only trained but also continuously re-educated, 
whether as teachers or as operating personnel—can give if costs and suffer- 
ing in our daily lives as individuals, families, and communities are to be 
reduced. From the narrowest and most selfish point of view, as well as 
from the highest ideals of our respective callings, we students and prac- 
titioners must keep in sympathetic and easy hail of one another, must on 
occasion quite literally work together, and always because of our status as 
agents of the whole community. 

The daily burden of news of our years is full of tragedy, frustration, 
and waste. But one lesson I have learned from studying the little region 
best known to me, of which I have already spoken—a lesson which I am 
sure you have learned from your region too. It is that ours is a tough 
society. The pioneer life was one of terrifying hardship, danger, and un- 
certainty, but families and communities took root. Wars and depressions, 
depletion of resources, pestilence, storm, drought, and flood have assailed 
them. Often they seem, and sometimes have been, disrupted by sectarian, 
racial, or factional strife. Yet I find that even on the remote high plateaus 
of up-state New York, written off by 1850 as exhausted and economically 
unprofitable, today one can see a continuity of society and community 
through new policies of reforestation, of recreational land use, of profit- 
able farming on selected areas through better knowledge of local resources 
and of plant and animal life and applied science generally, through the 
hard-surfaced road, and through a wider spread of substantial incomes 
among village and city people whereby more of them can include a coun- 
try place or a vacation trip. Some of our towns and cities that seemed 
static in terms of the older textile industry are benefitting from new indus- 
tries that reflect this wider standard of living in the varied new products 
of applied science. Much of all this is based upon the often overlooked 
or positively derided public services which, after all, are what we ourselves 
have demanded, organized, and staffed. 

Twice in my generation the governing classes for foreign ‘countries 
have made tragic mistakes in estimating the strength and basic unity of 
American society, and there is no foreign people who have any real 
comprehension, as we ourselves, perhaps, have too little, that something 
unique, differing from the older worlds, even while its ethnic elements 
are drawn from them, has evolved on this continent. We cannot afford 
to accept and apply doctrines and attitudes of those older worlds which 
would divorce thought and action, which would emphasize a special elite 
of scholarship or bureaucracy. We can afford to be both more humble 





——-_ 1 Ve — Ss YY 


ve 


tv 





STUDY AND PRACTICE IN PUBLIC ADMINISTRATION 633 


and more audacious. We need, in serving as agents, to help one another 
wherever and however we can, whether at home or overseas, in metro- 
politan area or watershed or township or Point Four Program. 

I am grateful to the Western Political Science Association for this 
opportunity to speak, on behalf of the American Society for Public 
Administration of the essential unity, within a larger and richer diversity, 
of our work; to oppose those who depreciate the special assignment of 
either; and to remind ourselves again that we are colleagues in the service 
of a great society. 
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HIS ARTICLE is confined to consideration of the repercussions of 
Colorado River problems upon domestic politics in Arizona, referring 
only incidentally and secondarily to the more spectacularly publicized 

interstate aspects of those problems. Basic background facts, which must 

be recalled here, are presented in order to make possible a clear, brief 
depiction of some of the influences of the River situation upon political 
behavior in Arizona. 

The interstate and the Arizona controversies about Colorado River 
water are closely associated with the Colorado River Compact of 1922, 
which was designed to make basic legal provision for future apportionment 
of water among the seven so-called “Colorado River Basin” states. Funda- 
mentally, the Santa Fe Conference was the result of increasing apprehen- 
sion in the upper states that prospective large-scale water uses in California 
and Arizona might jeopardize upper-state water supply for consumption 
not then under specific contemplation, but which it was hoped might ulti- 
mately be developed. Because of pressure from the Southwest, Congress, 
in the summer of 1921, authorized the seven states to enter into a compact 
for “an equitable division and apportionment among said states of the 
water supply of the Colorado River and of the streams tributary thereto.” 
A Colorado River Commission, composed of representatives from the seven 
states and Secretary Hoover, who was appointed by the President, met 
at Santa Fe in the fall of 1922. 

Lack of definite data on the amount of water available from the 
River and on feasible irrigation projects in the various states made it 
impractical to agree upon any specific apportionment among them. The 
general agreement finally reached was to the effect that the estimated 
water flow be split on approximately a 50-50 basis between the four so- 
called upper-basin states,! as a group, and the three lower-basin states,” 
as a group. The agreement stipulated that an average yearly flow of 
7,500,000 acre-feet was to pass to the lower stream area.* 

Arizona’s representative at the conference objected to this basic 
agreement on two grounds: (1) He desired a definite allotment of water 
to each state, and (2) he objected to inclusion of the Gila River water 


1 Colorado, Utah, Wyoming and New Mexico. 
2 California, Arizona and Nevada. 


3 The agreement was that 75,000,000 acre-feet should pass during each ten-year period, no minimum annual 


flow being specified. 
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as part of the total Colorado River water. Already existing and planned 
irrigation developments in Arizona had made use of the entire Gila water 
supply, so that no water from the Gila could flow into the Colorado in the 
years to come. Moreover, even the original Gila flow had entered the 
Colorado River beyond the lowest contemplated dam, the Laguna, more 
than one hundred miles below the proposed Boulder Canyon Dam. 

Finally, a compromise acceptable to Arizona on this point was 
arranged, providing that “in addition to the apportionment .. . [of the 
approximately 7,500,000 acre-feet per year] the Lower Basin is hereby 
given the right to increase its beneficial consumptive use of such waters 
by one million acre-feet per annum.” * It was generally understood that 
this extra million acre-feet allotment to the “Lower Basin” was being 
made for the actual use of Arizona, to compensate this state for drawing 
the Gila water into the total Colorada River. In fact, this “extra million” 
was the Gila water, and the compromise, indirectly, confirmed the use of 
the Gila water to Arizona. 

In accordance with the compromise, representatives of California, 
Arizona, and Nevada were to meet immediately after adjournment of the 
Santa Fe Conference, and arrange, by a three-state agreement, a specific 
division of the 7,500,000 acre feet of Colorado River water among them. 
This, in turn, would have confirmed legally the apportionment of the 
extra million acre-feet to Arizona.® 

The Colorado River Compact did not, perhaps could not, facilitate 
solution to the problem of specific allocation of Colorado River water 
among the states involved. The arbitrary plan of dividing the water 
equally between upper and lower river areas proved unrealistic since 
demonstrable need for and practical usability of Colorado River water 
for irrigation purposes and domestic uses are much greater in the lower 
area. Hence it proved impractical to achieve a specific division of the 
inadequate amount allotted the lower area. This situation bred not only 
interstate controversy, but domestic group apprehension and _ political 
maneuvering within the states by self-appointed “savers” of “state” assets 
and interests. 

Even before the Santa Fe Conference adjourned, Arizona’s first 
Republican governor, Thomas Campbell, was defeated at the 1922 election 
by a Democrat, G. W. P. Hunt, who had already served three terms, 


* Article III, b. 


5 See Malcolm B. Parsons, The Colorado River in Arizona Politics, unpublished thesis in the University 
of Arizona Library, 1947, pp. 33-38, citing the Report of the Colorado River Commission of 
Arizona, 1933-1935, which fully documents this phase of the Santa Fe negotiations. See also House 
Doc. No. 605, 67th Cong., Fourth Sess., for Mr. Hoover's version of the matter. And see Cleon 
T. Knapp, History and Status of the Colorado River Controversy, Phoenix, 1948. See note 29 ante 

Unfortunately and for some unexplained reason, the official minutes of the Santa Fe Con- 
ference contain no record of the dispute over the waters of the Gila River. R. L. Olson, who 
made a careful examination of the minutes in the preparation of his The Colorado River Compact 
in 1926, makes no mention of that controversy in his book (published privately in Los Angeles in 

1926). See Parsons, op. cit. 








636 THE WESTERN POLITICAL QUARTERLY 


and who was destined to serve four more. This put the Arizona sponsor- 
ship of legislative ratification of the Santa Fe Compact in the hands of the 
retiring Republican and invited opposition from the popular Democrat, 
Hunt, who was by no means ready to retire from his active vote-needing 
political career. 

Governor Hunt used a passive form of opposition by urging the 
legislature to be cautious in its consideration of the compact, making sure 
not rashly to fritter away Arizona’s water or power rights in the River. In 
this initial skirmish in Arizona, Republicans, in opposition to Democrats, 
favored the compact;® but, as in all other public questions, in one-party 
states, real controversy has to cut across party lines. There are -not 
enough Republicans in the Arizona legislature to make possible any real 
party strife.? Since party clashes on matters of governmental policy are 
commonly traceable to more fundamental group interests, it is not sur- 
prising to find that Arizona politicians took advantage of basic group 
attitudes and apprehensions in their appeals and tactics concerning Colo- 
rado River developments. 

In the early 1920’s, Arizona’s economy was so incompletely developed, 
so largely dependent upon mining, so uncharted for future development, 
so lacking in financial capacity for large-scale power and water develop- 
ment, that there was genuine apprehension lest, without adequate assur- 
ances and reservations, the legislature might subscribe to an unwarranted 
commitment. There existed general confidence that no major dam con- 
struction on the River would be undertaken until the compact was 
ratified by all seven state legislatures. There was also a general feeling 
that the way to safeguard Arizona’s rights in the River was to postpone 
ratification until the future situation was more clearly discernible, or at 
least, until adequate assurances could be had that a proper share of water 
would be available when needed. 

In the light of these facts, the apprehensions and inability of the 
Arizona legislature to agree on the ratification of the compact at the 1923 
session may certainly be understood. That early episode, with its heated 
argumentation by the press, by prominent citizens, by politicians, and in 
the legislative session set a kind of pattern for future thinking. Solidification 
of interest-group attitudes and alignments progressed with the years, and 
with developments in Washington, on the River, in Arizona, and in Cali- 
fornia. In spite of opposition from Arizona sources, some of them allied 
with powerful nation-wide interests, pressure for Arizona’s ratification 


® Mr. Hoover appeared to use his active advocacy of large-scale water and power developments in the 
west to strengthen his generally recognized efforts to build up his presidential availability during 
the 1920’s. See Rollah E. Aston, Boulder Dam and the Public Utilities, unpublished thesis in the 
University of Arizona Library, 1936. 

7In the Sixth Legislature, elected in 1922, there was only one Republican in the Senate and only six 
Republicans in the House membership of 47. 
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of the compact and ultimate passage of the Boulder Canyon Project Act 
in 1928, had the effect of crystallizing reluctance to ratify, and allowed 
Arizona politicians to pose, with apparent popular approval, as “savers” 
of Arizona’s rights in the Colorado River from alleged plundering designs 
by outside interests. 

In 1923, there was considerable Arizona sentiment favoring ratification 
of the compact; but this sentiment was rapidly overwhelmed by the force- 
ful reiteration of basic objections and apprehensions that Arizona was 
not being offered a fair share of water or an acceptable arrangement as 
to power from the rapidly materializing River developments. Increasingly, 
the articulate public opinion in Arizona lined up against both the Santa 
Fe Compact and the Boulder Canyon Act. 

According to the most penetrating study of the matter, the principal 
weakness in most of the traditional analyses of this situation lies in the 
fact that 
they begin and end with the concept of the “state” [of Arizona] in its opposition to 
the [River] program. Actually, the opposition of the “state” of Arizona, as such, was 
not an immediate factor in the controversy. It was, rather, the evolving symbol of the 
opposition to the plan by influential groups within the state. Those in high places spoke 


of protecting the interests of the “state.” Opposition came to be recognized as an “Ari- 
zona” program.® 


In Arizona, as apparently in California, popular discussions of Colo- 
rado River matters were long marked more by emotional heat than by 
intelligent light. In the interest of clear understanding of the basic facts, 
factors, and forces involved, several projects in realistic research have 
been undertaken by Arizona students in recent years. The value of these 
Arizona studies would seem to indicate that perhaps similar probings 
into the real sources and motivations of the current so-called “California” 
water case could also be useful. What are the real moving forces, for 
example, behind such well-financed California jobs as the so-called Colo- 
rado River Association??® To what extent are “good Californians” 
emotionally mouthing current so-called “California” water arguments 
engineered by and in the interest of powerful self-centered minority 
groups? “Good Arizonans” behaved that way for 20 years. 

For almost two decades, self-centered minority group interests were 
the real motivating forces upon which so-called “Arizona” objections to 
both the Santa Fe Compact and the Boulder Canyon Project Act were 
grounded. Politically translated and embellished, these objections involved 
such appealing concepts as the “sovereignty” of Arizona, and the “natural 


8 Parsons, op. cit., p. 1. 

® Parsons, op. cit.; Aston, op. cit.; Grace Kight, A History of the Santa Fe Compact, unpublished thesis 
in the University of Arizona Library, 1927; D. R. Van Petten, “‘Arizona’s Stand on the Santa Fe 
Compact and the Boulder Dam Project Act,”” New Mexico Historical Review, Vol. 17, January 1942. 

10See The Nation, July 7, 1951, p. 3. 
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rights” of Arizona, that could be pictured ‘as being menaced by “Cali- 
fornia,” which symbolized a threat to the particular groups. Over a period 
of two decades, the traffic in political slogans produced a climate of 
opinion in which these concepts were not much questioned. Viewed 
realistically, the “state” of Arizona, as such, never opposed either the 
Santa Fe Compact or the Boulder Canyon Project Act. The state was 
made to serve as a symbol for the opposing groups; and state officials, as 
politicians, served as spokesmen for the objecting groups, so that popular 
opinion was engineered into accepting the reiterated objections as being 
“Arizona’s” case against the compact and the Boulder project. 

The principal objecting and opposing groups in Arizona were central 
Arizona farmers, private power utilities, and mining companies. 

From the very beginning of serious consideration of the compact, 
farmers in central Arizona were apprehensive on several grounds. They 
felt that the compact allowed too much water to the upper states and, 
therefore, left too little water for the lower state areas. Moreover, these 
farmers realized that it would prove very difficult to utilize large amounts 
of Colorado River water for irrigation purposes in Arizona, particularly 
in central Arizona. 

They feared that California interests, with powerful financial means 
would develop large-scale uses for water. This, in turn, would jeopardize 
possibly later but slower-developing uses in Arizona. It was also feared 
that large-scale uses for water might be developed in Mexico, which 
could jeopardize future Arizona uses and might even endanger existing 
projects on the Gila system." 

Failure to reach agreement with California on dividing the lower 
basin water, and confirming to Arizona the “extra million” acre-feet of 
water, was not relieved by the passage of the Boulder Canyon Project Act 
in 1928.12. This act, which was unacceptable to Arizona farmers,’* made 
11 Ironically, however, the Chandler interests in California, owning a large area of Mexican land suitable 

for agricultural development, also opposed building of a dam, such as contemplated by the Boulder 

Canyon Project Act, because they feared that such a ¥’ a might restrict use of Colorado River 

water south of the border. See Aston, op. cit., pp. 162 


1245 Stat. 1057. The effec: t of this law was to assure (1) to California 4,400,000 acre-feet of Colorado 
River water, plus o e-half of any possible ‘‘excess or surplus’’ waters unapportioned by the Colo- 
rado River Comp act, (2) to Arizona 2,800,000 acre-feet, in addition to the exclusive use of the 
waters of the Gila (already in use in Arizona), plus half of any ‘“‘excess or surplus’’ waters, 
as in ~, case of California, and (3) to Ne vada 300 acre-feet. 

The Boulder Canyon Project Act required Cz to enact legislation restricting California 
claims in accord therewith. In 1929 the legislature of California passed such a law. Statutes of 
California (1929), Ch. 15, pp. 37-38; Ch. 16, pp. 38-39, 

Current California contention is that the “‘extra million’’ acre-feet apportioned to the “lower 






basin” is “‘surplus.’’ Arizona’s contention is that it is simply the Gila River water, and that it 
was meant for the use of Arizona. 
For an over-all treatment of the Boulder Canyon Project Act, see Paul L. Kleinsorge, The 


Boulder Canyon Project, Stanford: Stanford University Press, 1941. 








13 Arizona farmers argued that Arizona should get (in onten to the confirmed use of Gila waters) 





one-ha 200,000 remaining after giving Nevada 300,000 acre-feet. This could amount, 
it was assu med, to re-feet. 

Originally, Californians mz ale claim to %4 of the lower basin water, which, after allowing 
300,000 acre-feet to Nevada, wo a have left only some 1,575,000 acre-feet for Arizona. 


See Van Petten, op. cit., pp. 
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basic provision for dividing the lower basin waters, and stipulated that 
the law could go into effect without Arizona’s, but not without California’s 
assent. 

Arizona farmers, in that era of so-called “surplus” agricultural pro- 
duction and depression, were frankly fearful lest making large amounts 
of water available for irrigation uses in California and in Mexico might 
develop ruinous farm competition in crops which Arizona farmers desired 
to produce and sell. In fact, central Arizona farmers even resented pros- 
pects for bringing more Yuma County (Arizona) land under competitive 
cultivation by use of Colorado River water." 

Stated concisely, these were the main apprehensions of central 
Arizona farmers, which motivated their opposition to Colorado River 
developments in the 1920’s and 1930’s. By dexterous use of the map and 
of River statistics, a rather persuasive case could be made out in Arizona 
for the proposition that “California” was seeking unfairly to get “Ari- 
zona’s” water, and that somebody should “save” Arizona’s water from 
“California.” Arizona’s politicians were just the boys to promise such 
action. 

The record does not disclose any active opposition by privately owned 
power or mining interests to the Santa Fe Compact, since these interests 
were not concerned, in any major way, with water. But both groups 
vigorously opposed the building of Hoover Dam. In fact, utility opposition 
was the very hub of the nation-wide opposition to that project. It was 
part of a general policy of utility companies to oppose all so-called 
“socialistic” extension of public ownership of utility services. The head of 
the opposition’s Washington, D. C. lobby was quoted as saying frankly, 
“I represent an investment of seven billions of dollars, and we do not 
propose to let the government enter the power business at Boulder 
Canyon.” * Naturally, perhaps, the private power interests of the South- 
west joined in this general opposition. The ownership of the utility com- 
panies in Arizona was heavily absentee; but research reveals, and alert 
adults of the 1920’s still living in Arizona remember that the principal 
locally owned power distributing concern in the state vigorously opposed 
the building of Hoover Dam on the ground that the power to be produced 
by a government-owned plant would compete seriously with local power 
sales in Arizona.'*® This utility opposition had funds to promote popular 
animosity toward the River developments; and skillful engineers of public 
opinion were able to put the argument in terms of popular appeal. 

14 See Parsons, op. cit., pp. 138-140. The president of the Salt River Valley Water Users’ Association 


was quoted as saying in 1935, “J don’t want to see another damned acre of land brought under 
cultivation in Arizona.” 


15 Quoted by Aston, op. cit., p. 287. The opposition of private utilities to the building of Hoover Dam 
is fully described by Aston. 


16 The Salt River Valley Water Users’ Association. See Parsons, op. cit., pp. 104 ff. 














































640 THE WESTERN POLITICAL QUARTERLY 


In the early 1920’s, large mining corporations operating in Arizona 
were seriously considering the development of sizable electric power 
generation on the Colorado River. Naturally, they resented any govern- 
mental muscling in on these plans. However, as the Hoover Dam project 
came into prospective being, mining interests opposed it largely on two 
stated bases: (1) That government ownership of economic establishments 
is contrary, in principle, to the free enterprise system, and (2) that Arizona 
and the mining companies stood to lose heavily in taxes, if the power 
developments on the Colorado River were owned by government. Mining 
interests were paying 40 to 50 per cent of all state taxes in Arizona. 
If large power developments were privately owned, it was argued, then 
they would, or should, pay an increasingly large share of state taxes, to 
the relief of mining corporations; whereas government power projects 
would be tax-exempt.?” 

Examination of Arizona newspapers for the period involved dis- 
closes that strategic legislative maneuverings designed to assure large 
state revenue from Colorado River power developments were led by 
members from the principal mining counties.’* It reveals also that the 
stock arguments of the private utilities were fully presented to Arizona 
readers.?® And it all fitted into the pattern in which politicians “saved” 
the Colorado River for “Arizona” from 1923 to 1944. 

By the 1940’s, however, this crusade had about run its effective 
course; and in 1944, the Arizona legislature ratified the Santa Fe Compact 
and took action looking toward getting for Arizona uses the water and 
power which had long been available under the Boulder Canyon Project 
Act. 

The complete change may be explained by various factors. In certain 
limited areas of Arizona, dominant sentiment had long favored appropriate 
action in accord with both the Santa Fe Compact and the Boulder Canyon 
Project Act. Residents of Yuma County clearly recognized that their 
region had a great economic stake in a maximum development of Colorado 
River water and power supplies. They were willing to side with “Cali- 
fornia,” against the so-called “Arizona” opposition. The same reasoning 
prevailed at Kingman and in Mohave County, on the River, in the region 
of Hoover Dam where residents consistently refused to support the so- 
called “Arizona” opposition. Then there were many unorganized indivi- 
duals in all parts of the state who became increasingly less impressed by 
the inspired line of the opposition. By the time of the final collapse of 
efforts to block River developments through court action in the middle 


17 See Cleon T. Knapp, “Diamond Creek Development Proposed for Immediate Action,’’ Arizona Mining 
Journal, Vol. IX, p. 63 (1923). See also files of the Arizona Mining Journal for the years 1927-1928. 


18 Parsons, op. cit., p. 114. 
19 Aston, op. cit., pp. 172 ff. 
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of the 1930’s,”° the strangle-hold of the opposing groups upon public opinion 
in Arizona was obviously weakening. And the great drought in the three 
year period from 1938 through 1940 which emptied Arizona reservoirs and 
disclosed a tragic shortage of electric power for ground water pumping 
from rapidly depleting storage, produced a marked change in public 
sentiment. This shift in conditions and in sentiment allowed and invited 
alert and public welfare-minded politicians to shift to a constructive posi- 
tion with respect to River development. 

Throughout the period from the 1920’s onward, there had been at 
all times, both in and out of the legislature, a substantial group of men 
who sought constructively to bring about a practical solution of the prob- 
lems involved so as to get Colorado River power and water for Arizona 
use. Governor Sidney P. Osborn inaugurated in the early 1940’s a militant 
leadership looking toward a reversal of Arizona policy.2! Farmers 
in central Arizona suddenly came to realize that their economic future 
must depend upon getting Colorado River water and Colorado River 
power. These farmers have relatively large numbers of votes. Politicians, 
sensitive to the sudden shift in farm sentiment, reversed their field, almost 
as suddenly. 

Mining opposition, as such, had long since disappeared. That left 
only the privately owned power companies in major opposition? to 
official Arizona acceptance of prospective benefits from River develop- 
ments.?* In fact, the continued resistance by the power interests was 
directed primarily against state action to bring in electric power from 
Hoover Dam by state-owned facilities, rather than against efforts to 
get water.** 

In spite of all such opposition as remained, the legislature in 1944 
ratified the Colorado River Compact, authorized a contract with the 
Bureau of Reclamation for all water to which Arizona is entitled, and 
made provision to recapture and distribute, under state control, the public 
power to which the state of Arizona is entitled from all developments on 
the Colorado River. 


20 Arizona v. California, 283 U.S. 423 (1931); Arizona v. California, 295 U.S. 174 (1935). 


21J1¢ is mot feasible to list here all the active political workers who helped to bring about the reversal 
in policy, but mention should be made of the efforts of Senator Hubert H. d’Autremont. See his 
booklet, More Data on the Colorado River Question, Tucson, 1943. 


22 The small but persistent Arizona Highlime Reclamation Association continued to resist all proposed 
cooperation with the national government in the matter, insisting upon independent action by 
Arizona to bring water over a long system of canals and tunnels from the region of Lee Ferry into 
central Arizona farming areas, but it has had no major influence. See Fred T. Colter, Highlime 
Book of the Arizona Highlime Reclamation Association, Phoenix, 1934. 


23 The Salt River Power District is technically a public ‘“‘district,”’ but has operated essentially as a private 
utility and has worked in close harmony with the other large private utilities in opposing public 
power developments. 


24See Parsons, op. cit., pp. 143 ff. 
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The utility interests have never been entirely content with the admin- 
istration of the state’s share of public power from these sources by the 
Arizona Power Authority, and their determination to control that agency 
is a significant feature of present and prospective Arizona politics.” 

Current Arizona efforts to get Congress to authorize the “Central 
Arizona Project” for bringing Colorado River water into the principal 


farming area of the state are a logical sequel to the tardy decision to seek 
all available benefits from the state’s share of the River resources. The 
limited driving force behind these efforts derives mainly from the central 
Arizona farming area, which ironically, for nearly 20 years, helped to 
block all efforts to get any Colorado River water for use in Arizona. 
Desperate need for water to save the oldest and largest farming area 
of the state from reverting back to desert is the motivation for this shift 
in policy. There is no serious opposition in the state to central Arizona 
efforts to get Colorado River water, but, unfortunately, there is no over- 
whelming general enthusiasm about them; and the proponents of the 
Central Arizona Project recognize that they lack funds for selling their 
case forcefully and spectacularly in competition with gigantic opposition 
efforts from California sources. Central Arizona farmers work mainly 
through their own Central Arizona Project Association and the official 
Arizona Interstate Stream Commission; and alert central Arizona poli- 
ticians are now working as hard to get Colorado River water as some 
of them used to work to “save” it.?® 

Experience has shown that there is not as much Colorado River water 
available for use in the lower states as was originally estimated. Losses 
from evaporation are enormous, calculated by some engineers at from 
1,450,000 to 2,000,000 acre-feet per year. A treaty with Mexico guarantees 
to that country at least 1,500,000 acre-feet annually.?? Dating from 1932, 
California has contracts with the Department of the Interior totaling some 
5,362,000 acre-feet per year. That amount exceeds the maximum stipu- 
lated for California by the Boulder Canyon Project Act by some 962,000 
acre-feet, and is expected by California to come from “surplus” water. 
If that amount is used in California, there would not be enough water 
left to supply the proposed Central Arizona Project.2*. As may be seen, 
the crux of the Arizona-California controversy revolves around these 
962,000 acre-feet, an amount which approximates the “extra million” 


2% See N. D. Houghton, “Problems in Public Power Administration in the Southwest—Some Arizona 
Applications,’’ Western Political Quarterly, Vol. IV (March 1951), p. 116. 


26 See Malcolm B. Parsons, “Party and Pressure Politics in Arizona’s Opposition to Colorado River 
Development,” Pacific Historical Review, Vol. XIX (February 1950), p. 47. 

27 Executive Document A, “‘United States-Mexico Water Treaty,’’ U.S. Senate, 78th Congress, 2nd Session, 
1944. For an analysis of this treaty, see Martin G. Glaeser, ‘“The Mexican Water Treaty,’ Journal 
of Land and Public Utility Economics, Vol. XXII (1946), pp. 1-9 and pp. 352-362. - 

28 See Malcolm B. Parsons, ‘“‘Limitations on Continued Colorado River Development in Arizona,’ 20 

Rocky Mountain Law Review 280 (April 1948). 
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29 


allotted to the “Lower Basin” states by the compact.*® But this interstate 
controversy is not merely legalistic.*° Even if Arizona should win its legal 
case, there would still remain the very realistic problem of getting Congress 
to authorize and advance the necessary funds for the construction of the 
Central Arizona Project. Admittedly, that may take a bit of doing.*' 


28 The California case asserts that this “‘extra million’”’ is ‘“‘surplus’’ water and relies upon that state’s 
prior contracts with the Interior Department to give California the 962,000 acre-feet from “‘surplus,”’ 
even if it must come from Arizona’s allotment of 2,800,000 acre-feet. The Arizona case insists 
that the “extra million’ is “apportioned’’ water intended for the exclusive use of Arizona— 
thar it is, in fact, simply the Gila water, confirmed to Arizona by the Boulder Canyon Project 
Act. Supra, p. 635. Proponents of the Central Arizona Project assert that this was clearly under- 
stood by all participants in the Santa Fe Conference. They cite Mr. Hoover's report of the proceed- 
ings of that conference to the Speaker of the House as documentary confirmation of this under- 
standing. Said Mr. Hoover, ‘“‘Due consideration is given [by the Compact] to the needs of each 
pasin, and there is apportioned to each 7/2 million acre-feet annually from the flow of the Colorado 
River in perpetuity, and to the Lower Basin an additional million acre-feet of annual flow, giving 
it a total of 82 million acre-feet annually in perpetuity’’ (cited Supra, note 5). Since this “‘extra 
million’’ was not meant to reduce the upper basin apportionment below 7,500,000, it could only 
come from the Gila, whose water was confirmed to Arizona definitely by the Boulder Project Act. 
So runs the essence of this particular aspect of the current Arizona case. Arizona claims ‘“‘a legal 
right to 2,800,000 acre-feet from the Colorado, plus the waters of the Gila to the extent of 1,000,000 
acre-feet (III, [b]), plus one-half of the surplus waters.’’” Knapp, History and Status of the Colo- 
rado River Controversy, pp. 8 and 15. 

3% For analyses of legal aspects of the controversy, see C. A. Carson, “‘Arizona’s Interest in the Colorado 
River,”’ 19 Rocky Mountain Law Review 352 (1947), and F. S. Caldwell, “‘Legal Riehts of Arizona 
and California in the Colorado River,’”’ 11 Rocky Mountain Law Review 1 (1938). 


31 See House Committee Hearings on ‘‘The Central Arizona Project’? (H.R. 1500 and H.R. 1501), 82nd 
Cong., Ist Sess., 1951, and Senate Committee Hearings on ‘“‘The Central Arizona Project and Colo- 
tado River Water Rights’ (S.B. 75 and S.J. Res. 4), 8lst Cong., Ist Sess., 1949. 
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1950 Annual Review of United Nations Affairs. Edited by CLiype Eacte- 
TON and Ricuarp N. Swirt. (New York: New York University Press. 
1951. Pp. viii, 265. $4.50.) 


In discussing for the Western Political Quarterly (June, 1950) the first 
volume of this projected annual series, this reviewer stated that the 1949 
book constituted the proceedings of the Institute for Annual Review of 
United Nations Affairs. The second volume, again, consists of the program 
of the Institute, presenting, however, less of a conventional survey of the 
United Nations and its major organs, and offering more study of United 
Nations affairs during the period under consideration. As a result, the 
present volume will better appeal to persons with specialized knowledge 
of the United Nations. This does not mean, however, that the “general 
reader” will not find these pages timely and stimulating. Chapters or 
sections include a “Preliminary Panel Discussion” on Current Problems 
of the United Nations (this is one of the best parts of the book); The 
United Nations as a Whole; The General Assembly; Recent Develop- 
ments in the Handling of International Disputes; The Economic and Social 
Council; The Specialized Agencies; a Panel Discussion on the Korean 
Crisis; Trusteeship; The Secretariat; Public-Information Activities; Docu- 
mentation (again, as in the first volume, an especially valuable section); 
The Place of Law in the United Nations; United States Policy in the 
United Nations; and a Final Panel Discussion which puts emphasis on 
the need for more and better education about the United Nations and 
its work. 


Whittier College. 


J. WitttaM RosInson. 


The Year Book of World Affairs, 1951. By Georce W. KEETON and GEeorG 
ScCHWARZENBERGER, eds. (Published under the auspices of the London 
Institute of World Affairs. London: Stevens and Sons Limited, 1951. 
Pp. ix, 428. 30 shillings.) 


This fifth annual volume of research articles and book reviews 
deserves a place on the desk of the specialist in international relations 
and in modern history. 

The lead article by Sir Alexander Cadogan, The United Nations: 
A Balance Sheet, suggests “more or less as a theoretical exercise” that it 
would have been and in case of Charter revision might still be desirable 
for the Security Council to have some positive economic and social 
functions as well as its negative one of “maintaining the peace”; and 
almost inevitably the “abuse” of the veto power by the Soviet delegate 
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is noted. Of the other twelve articles only a few of especial interest to 
American readers are mentioned. M. J. Bonn’s American Statesmen points 
, out the faults in the American political system. It seems to this reviewer 
. that the merits of the American system might profitably have been stressed 
for a preponderantly British group of readers. The author’s reference to 
Franklin Delano Roosevelt’s “callous . . . flippant . . . irresponsibility” 
will not please the admirers of our. late President, nor will his remarks 
concerning Yalta, namely, that Russia “came to the conclusion that a 
country in the position of the United States, which had to beg for foreign 
help in order to reach its military objectives, need not be taken seriously.” 
J. R. Friedman is critical of Administration in the American Dependencies 
suggesting too little attention to local self-government as one of its 
characteristics. 

A note of pessimism appears in several articles. Andrew Martin dis- 
cussing Human Rights and World Politics finds a virtual stalemate with 
respect to implementing the 1948 Declaration. Susan Strange finds limited 
progress being made under the Schuman Plan. F. Honig, discussing Crim- 
inal Justice in Germany, doubts the efficacy of German courts in handling 
cases involving “crimes against humanity”; he sees in court decisions some 
evidence of a neo-Nazi spirit. J. E. S. Fawcett finds little reason to believe 
that the Havana Charter will contribute to an improved order in inter- 
national economics; nor does Joyce Gutteridge believe that the Protection 
of Civilians in Occupied Territory is apt to be much greater in any future 
war than it has been in those past, the Geneva convention of 1949 
notwithstanding. 

In the book reviews dealing with psychological and educational litera- 
ture, Dr. Charlotte Banks strikes a note which leads the reader to be 
pessimistic about the scholarship of writers in these fields. More than 
one hundred books are reviewed or noted in a series of Reports on World 
Affairs. 

Although the title of the volume, Year Book of World Affairs 1951, 
would lead one to expect catholic and current coverage such is scarcely 
the case. Less than a quarter of the books reviewed were published 
as recently as 1950, and a cursory check indicated that collectively those 
of 1947 and 1948 were as numerous as were those with a 1950 imprint. 
Nor does the coverage go much beyond the English, French and German 
language works. One appreciates that books reviewed are apt to be those 
submitted by the publishers; but the reader has some right to expect a 
survey of that literature which lies beyond the linguistic capacities of the 
typical scholar, even though this require of the editors that they go out 
onto the market for their information. An undue proportion of space 
is given over to the publications of the London Institute of World Affairs. 
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Then, too, editor Schwarzenberger writes more than half of the reviews, 
not of course any of those of his own Institute. Skilful, sympathetic, and 
adequate as is his work, one doubts the need for such extensive contri- 


butions by the editor. 
’ Harotp W. DALGLIESH. 


University of Utah. 


United Nations Textbook. Compiled by Professor Telder’s Study Group 
for International Law at Leyden University. (Leyden: University of 
Leyden. 1950. Pp. xiv, 355.) 


This little book of readings contains the texts, rather than a secondary 
rehash, of certain major documents on international organization. Except 
for the League of Nations Covenant, none of the documents antedate 1941. 
The first three parts are concerned with the background of the United 
Nations, the Charter, and the International Court of Justice. The fourth 
and last part contains the texts of regional pacts. The most obvious 
omission is the Dumbarton Oaks Proposals. Annexes are inserted appro- 
priately in the body of the book, ranging from the “Draft Declaration on 
Rights and Duties of States,” to the “Provisional Staff Regulations” of 
the United Nations Secretariat. Many users of the book will find the 
annexes especially useful since they are less readily available elsewhere 
than are the major documents. 

As a handy compilation of United Nations information this book 


is without a peer. 
F CHaARLEs P. SCHLEICHER. 


University of Oregon. 


Behind Closed Doors: The Secret History of the Cold War. By Rear 
Admiral Ertis M. Zacnuarias, U. S. Navy (ret.), in collaboration 
with Lapistas Faraco. (New York: G. P. Putnam’s Sons. 1950. 
Pp. 367. $3.75.) 


Admiral Zacharias, one-time deputy director of Naval Intelligence, 
and the author of “Secret Missions,” has written another book which is 
of interest not only for what it contains, but also for what it does not 
contain. 

The book, published in late July of 1950, contains a detailed day by 
day account of Soviet and Communist plans and operations in almost 
every geographical area. However, it fails to disclose the challenge which, 
even at the moment of publication, emerged in Korea. This gap is little 
short of startling since the announced purpose of the book was to inform 
the reader about the secret plans and operations of what the authors 
describe as “the dominant force in the world today,” i.e., communism. 
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Behind Closed Doors deals with two quite distinct topics. The first 
stresses Soviet plans for military and revolutionary action. Disclosure is 
made that just prior to five o’clock in the morning of Friday, January 28, 
1949, the Politburo arrived at a master plan to effect a showdown with 
the West, and at the same time established a timetable with a flexible 
D-day between 1952 and 1956. Emphasis is laid upon the existence and 
use of interacting Soviet military and ideological weapons. Admiral 
Zacharias and his informants reiterate the opinion that the Soviets are 
a dynamic factor in world politics. Nonetheless the authors only repeat 
that today we are experiencing a phase of the traditional Bolshevik pro- 
gram stemming from Marx and Engels as interpreted by Lenin and more 
lately by Stalin. 

The second, pretty unsophisticated portion of the book considers 
the position of the United States as a result of the dangers flowing from 
Soviet plans and timetables. Here the authors assume the dual role of 
global planners and developers of an American blueprint, following some 
of Walter Lippman’s and George Kennan’s ideas, and suggesting that 
the interests of the United States can best be served by a policy of limited 
collective security in the form of a few bilateral alliances. In stressing 
military aspects the authors overlook the advantage of firm ideological 
bonds, which a general international organization may offer. 


, » , ’ Cart Q. CnreisToL. 
University of Southern California. Q 


L’Amministrazione Fiduciaria Internazionale. By Carto Guipo Raacl. 
(Milan: A. Giuffré. 1950. Pp. 404. L. 1650.) 


This is an exhaustive study dealing principally with Chapter XI of 
the United Nations Charter, and with the trusteeship system, the trustee- 
ship agreements, the system of control by the U.N., the problem of 
sovereignty, and the termination of a trusteeship administration. 

The work is extremely well documented. It makes painstaking use 
of the documents of the San Francisco Conference and of those of the 
U.N. up to 1949. The principal documents, most of which are the Eng- 
lish original, are given in an appendix (pp. 333-395). 

Naturally, the author also knows all the relevant literature in the 
various languages, and it is a pity that pages 550-695 of Hans Kelsen’s 
The Law of the United Nations were not yet available when he was 
writing. 

Written in the best tradition of the Italian School of International 
Law, but also showing its traditional weakness (dualistic doctrine, terri- 
torial sovereignty as an international real right), the author not only 
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gives us the historical development of his subject prior to and during 
the existence of the U.N. and an analysis of the norms, but also a fine 
theoretical study of the many problems involved, always from a strictly 
legal point of view. Every problem, arising under the U.N. Charter, is 
critically compared with the mandates system of the League of Nations. 
The author points to differences between the two systems and to innova- 
tions, progress, and retrogression. Although critical of a number of 
norms or their formulation from the point of view of legal technique, 
the author is, in general, writing with sympathy toward this part of the 


Charter of the United Nations. Joser L. Kunz. 


University of Toledo. 


Definition and Classification of Minorities. By United Nations Commission 
on Human Rights. (Memorandum submitted by the Secretary Gen- 
eral.) Subcommission on Prevention of Discrimination and Protection 
of Minorities. (Lake Success, New York: Columbia University Press. 
1950. Pp. iv, 51. 40 cents.) 


“In order to facilitate discussion” of the definition and classification 
of minorities (an item which has been placed on the agenda of the third 
session of the United Nations Sub-Commission on Prevention of Dis- 
crimination and Protection of Minorities), the U.N. Secretary General 
submitted to the Sub-Commission a twenty-five page long memorandum 
on this subject. 

This memorandum is a most strange document. Carefully avoiding 
any “expression of the views of the Secretary General,” anxious to safe- 
guard a “purely theoretical approach” to the problems involved, and 
attempting to be “essentially . . . a compilation, a summary, and an 
organization of the findings of the social and political sciences with 
respect to minorities,” the study has degenerated into a hopelessly abstract, 
scholastic, and sterile product. It is difficult and often impossible even 
for a trained student of the minorities problem to find his way amongst 
the piled-up and loosely interwoven abstruse arguments and counter- 
arguments. Some are commonplace, some are oversubtle, and the common 
denominator of the entire compound is its utter remoteness from the 
actual minority problems in everyday life. 

As a rule, no examples of various laboriously construed definitions 
and classifications are cited, so that it is actually impossible to verify 
their correctness. With regard to the few examples whose mention could 
obviously not be avoided, the introduction warns specifically that they 
should not be understood “as reflecting a judgment . . . as to what specific 
groups do, or do not, constitute minorities, or as to what measures should, 
or should not, be taken for the protection of minorities.” 
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Objective and unbiased approach to the delicate and complex prob- 
lem of minorities is undoubtedly a must in this kind of a document; but 
these virtues have been practised with such a zeal that they have prac- 
tically defeated the very purpose of the memorandum. Instead of facili- 
tating clear and precise judgment, the memorandum obscures it. It is, 
therefore, hardly surprising that the third session of the Sub-Commission 
on the Prevention of Discrimination and the Protection of Minorities 
(January 9-27, 1950), for which it has been prepared, has made dis- 
couragingly little progress in its deliberations and decisions. 

A valuable part of the document is a comprehensive “selected 
bibliography” (pp. 26-51) which includes books, pamphlets, and articles 
in some ten languages directly or indirectly dealing with the problem of 
minorities. It seems to the reviewer that the number of publications 
listed which are only in a very general and remote way connected with 
the problem is disproportionately high, thus largely overshadowing the 
literature directly devoted to the subject. Faithful to their determination 
to avoid the “facts of life” in the realm of the minorities problem, the 
compilers of this bibliography “generally speaking do not list studies on 
particular minorities, except for a few whose content is related to the 
general problem.” 


New York City. 


JoserpH B. SCHECHTMAN. 


Political Realism and Political Idealism. By JoHN H. Herz. (Chicago: 
University of Chicago Press. 1951. Pp. xii, 275. $3.75.) 


A new conceptual framework within which to analyze the require- 
ments of a viable democratic theory is presented in this small but pro- 
vocative work. Dr. Herz, European-trained and now professor of political 
science at Howard University, seeks both to support and to transcend the 
historic, Anglo-American tradition. In so doing, he has achieved a 
unique combination of rationalism and empiricism—a kind of rationalism 
which permits the classification of men and attitudes into “ideal types,” 
and a cautious empiricism which illustrates these categories with a wide 
range of sociopolitical data. 

The discussion opens with a so-called “security and power dilemma.” 
This dilemma arises from man’s awareness that his situation in nature 
and society is such that to obtain more security he must have more 
power. The power struggle may be mitigated within the family, and to 
some extent within the state; but will express itself in its most unrestricted 
form on the level of international relations. Hence, “the basic phenome- 
non of irrationality with which man is confronted in society. The funda- 
mental antagonism between cooperation and conflict, the need to depend 
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on his fellow man, and at the same time the necessity for distrusting and 
possibly destroying him” (p. 16). Here is a restatement of the “incon- 
veniences of the state of nature,” and finds the author closer to Hobbes 
than to Locke. Yet, unlike Hobbes, he insists that man is ambivalent 
rather than exclusively selfish in his social relations. 

This ambivalence is revealed in the definition of the terms of Herz’s 
title. “Political realism” is that attitude which accepts and exploits the 
political implications of the “security and power dilemma,” namely, the 
primacy of power and the inevitability of oligarchical power structures. 
“Political idealism” is that attitude which rejects these implications out 
of compassion for the individual and his claims. Thus far, we seem to 
have a distinction between wise men and fools. Not so, however. The 
weakness of the realist in history is his failure to understand the force 
of the great ideological and social movements (presumably led by the 
idealists) that have successfully challenged oligarchical power. The 
dilemma is not complete: man can act. There is also deus ex machina. 
The author starts with the proposition that the power struggle is “the basic 
condition humaine existent in the world” (p. 6), but is able to conclude 
that “technological developments . . . may have led us to a genuine 
turning point in man’s history . . . the definite solution of the age old 
security dilemma which has so largely been based upon scarcity of goods 
and ensuing competition” (p. 251). 

These qualifications give us clues to the nature of “realist liberalism,” 
the author’s own compromise position. This attitude combines realist 
insight with idealist aims, accepting the limitations imposed by the 
irrationality of the world and the ethical compulsion to seek the conditions 
for the realization of the free moral personality. The tactics of realist 
liberalism must be governed by the principle of the “opposite danger,” 
that is, the danger that reform forces mounted to overthrow existing 
power will in turn become oppressive. Hence the need for a liberal 
synthesis to combat either extreme. Applied to domestic political prob- 
lems, realist liberalism discovers, without significant exception, the sound- 
ness of moderate New Deal policies. Applied to international relations, 
it requires the acceptance of balance of power politics, but also advises 
the search for workable techniques of collective security. 

It is surely a matter of interest to find that these practical conclusions 
can be derived with a method that echoes of the Kantian synthetic a 
priori and ideas of freedom, to say nothing of the Hegelian dialectic. 
Those committed to a thoroughgoing empiricism will perhaps feel that 
the amount of preliminary abstraction is excessive, the verbal resolution 
of hard choices irritatingly facile, and the whole construction something 
of a tour de force. The book will find its warmest response among those 
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who agree with the author that the foreign policies of the democracies 
lack realism, and who are spiritually braced by contemplating the stern 
demands of the “security and power dilemma.” Yet they may find dis- 
turbing the inevitable qualification. “The kind of realism which is so 
widespread today is mainly cynicism. . . . With the flame of ethical 
idealism which underlies genuine liberalism in danger of being extin- 
guished, the very basis of liberal action is in danger of being paralyzed” 
(pp. 247-248). The author might have avoided considerable ambiguity 
if he had devoted more attention to the possibilities of the Anglo-Amer- 
ican tradition of constitutionalism and the rule of law, which he admires 
in passing, as solvents of his dilemma, not only for national communities, 
but also, with due modification, in international conflicts as well. 


Be ArNavup B. LEAVELLE. 
Stanford University. 


Man and the State. By Jacques Maritain. (Chicago: Chicago University 
Press. 1951. Pp. x, 219. $3.50.) 


The principle from which springs most of what this book has to say 
to its title is the historical classic, i.¢., the pre-rationalist conception of the 
Natural Law as the inherent purposefulness of human nature—‘an order 
or a disposition which human reason can discover and according to which 
the human will must act in order to attune itself to the essential and 
necessary ends of the human being” (p. 86). The doctrine of the natural 
law is not widely accepted today, though M. Maritain believes it would 
be more accepted were it better understood; if, for instance, it were not 
recklessly confused with written law, or with the rationalist version of a 
system of universal principles valid for each and every occasion. 

If the natural law, as a doctrine, is not widely accepted the fact is 
compensated for, in part at least, by a general confluence of modern 
thought toward such important practical conclusions of that doctrine as 
man’s supreme worth and dignity, his freedom, his personal and civic 
rights and duties. For Maritain, this fact provides grounds for a reflection, 
similar to that of Burke’s, regarding our social partnership in the residue of 
wisdom, prudence, art, and science which defines progress in the experi- 
ence of mankind. The same fact makes it possible, perhaps even necessary, 
for Maritain to formulate a political theory in terms of what he calls 
a “personalist democracy of a pluralistic type.” Fundamental to this theory 
is the conviction that “men possessing quite different, even opposite meta- 
physical or religious outlooks, can converge . . . toward the same practical 
conclusions, and can share in the same practical secular faith . . . provided 
that they similarly revere truth and intelligence, human dignity, brotherly 
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love and the absolute value of moral good” (p. 111). Hospitable as the 
pluralist theory is, it does after all demand a creed (however arrived at), 
and must therefore shut its doors against that form of liberalism which 
conceives “democratic society to be a kind of lists or arena in which 
all the conceptions of the bases of common life, even those most destruc- 
tive to freedom and law, meet with no more than the pure and simple 
indifference of the body politic, while they compete before public opinion 
in a kind of free market of the mother—ideas, healthy or poisoned, of 
political life” (p. 110). Who is to judge what is healthy and what is 
poisoned? Not the State. The State, as an instrumentality of the body 
politic, is severely limited to aiding, with equal hand, the various elements 
in the community, to extend and deepen the common secular faith by 
whatever justifications are acceptable to them, and are not overly sub- 
versive. 

Let no one imagine, from anything said here, that Maritain has 
begun to believe that two contrary propositions can be equally true. He 
argues, as stoutly as ever, but with a new and very pleasant American 
inflection, that the true foundation of democratic society is to be found 
in the natural law and the inspiration of the Gospel. Many will find 
the discussion of the Emergent Catholic Theory (really an ancient one) 
of Church and State about the best available treatment of the subject 
in English. RicHarpD E. Twony, S. J. 

Gonzaga University. 


Imperialism. By J. A. Hopson. (London: George Allen & Unwin Ltd. 
1948. Revised Edition. Pp. vi, 386. $3.00.) 


As one of his critics correctly remarked, Hobson attempts in his 
writings to connect “barren abstractions” with “human values”; in other 
words, Hobson combines factual analysis with value judgments—a pro- 
cedure of which modern science disapproves. The mixture of theory and 
moral indignation which Hobson’s Imperialism represents makes it difficult 
to arrive at a just evaluation. 

The book is mainly a study of British imperialism; the policies of 
other nations are only occasionally discussed. The work is divided into 
two parts. The first deals with “The Economics of Imperialism.” The 
second and much longer part, not quite correctly labeled “The Politics 
of Imperialism,” discusses among other topics “The Scientific Defense of 
Imperialism,” “Moral and Sentimental Factors,” and “Imperialism and 
the Lower Races.” 
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As was to be expected from a writer who was primarily an economist, 
the first part is by far better than the political discussion which follows. 
In “The Economics of Imperialism,” Hobson set out to prove, among other 
things, the following propositions: 
1. One of the main reasons for imperialism is the inability of domestic markets 
to provide profitable investments for surplus savings. 


2. Investments in imperialistic ventures are in the interest of financiers and specu- 
lators, but against the interests of manufacturers and labor. 


3. Imperialistic policies necessitate public expenditures larger than the ensuing 
increase in revenue and are thus against the interest of the taxpayer. 


4. The commercial value of colonies is negligible or nonexistent. 


5. Colonies are not an outlet for a domestic population surplus. 


Space here does not permit discussion of these propositions in detail. 
Suffice to say that Hobson proved his fifth point (population) con- 
vincingly; that he showed that tropical or subtropical colonies are a 
burden to the treasury; and that his figures demonstrating that these 
colonies do not yield returns from which the nation profits are impressive. 
His other contentions leave (to put it mildly) much room for controversy. 

The problem of the investment of savings with which Hobson has 
been concerned on other occasions is admittedly a thorny one. Hobson’s 
reputation as an economist rests to a great extent on his treatment of 
that problem; but neither his opinion, nor that of John Maynard Keynes 
who has treated the same subject, has been generally accepted and the 
question is still an open one. However, Hobson’s attempt to divide man- 
kind into “bad” financiers and innocent manufacturers and workers— 
faintly resembling Pareto’s distinction between the “foxes” and the 
“lions”—shows more bias than insight. Hobson knows that he is treading 
on unsafe ground if he advocates “a gradual loss of foreign markets” 
because it “would drive more capital and labor into industries supplying 
home markets; the goods this capital and labor produced would be sold 
and consumed at home.” He has to concede that there would be a loss 
which could be measured “by the reduction in profit, and perhaps in 
wages, attending the substitution of a less remunerative home market 
for a more remunerative foreign market” (p. 29). This, as he should 
have added, means also less tax yields and less bargaining power for the 
worker, due to reduced wages. From which it follows that, contrary to 
Hobson’s assertion, the control of foreign markets is in the interests 
of the treasury, the taxpayer, the manufacturer, and the worker. 

Hobson is guilty of a fatal error which is frequently found in popular 
discussions but is rare among scientists: to mistake a by-product of an 
occurrence for its cause. To believe that bankers who promote imperialistic 
ventures because they profit from them are capable of creating a phenome- 
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non of the magnitude represented by imperialism shows about as much 
acumen as an opinion that labor unions owe their existence to John 
L. Lewis. 

Hobson patently lacks historical insight. He thinks that the decline 
of Rome was due to a “moneyed oligarchy” that “so enfeebled the state 
as to destroy the physical and moral vitality required to hold in check 
and under government the vast repository of forces in the exploited 
Empire” (p. 366). He fears that modern imperialism will have the same 
effect on Great Britain. As an economist Hobson should have realized 
how fallacious it is to compare the Roman Empire—an agricultural state, 
with latifundia, slavery, and an irrational system of piratical tax collec- 
tion—and Great Britain with her superindustrialization, her free workers, 
an almost negligible farm population, and a modern system of taxation 
that redistributes wealth and income. 

Hobson bolsters his arguments with many statistics, but fails to see 
the figures which contradict his position. For instance, he holds that 
the growth of military expenditure “is the most significant fact of im- 
perialistic finance”; the “financial, industrial, and professional classes . . . 
have used their political power to extract these sums from the nation in 
order to improve their investments” (p. 95), while “Trade Unionism and 
Socialism are thus the natural enemies of Imperialism, for they take 
away from the ‘imperialist’ classes the surplus incomes which form the 
economic stimulus of Imperialism” (p. 90). Yet in 1934, according to 
Hobson’s own figures, Soviet Russia, a socialistic state without financial, 
industrial, or “imperialist” classes—and, indeed, without a group that 
could invest anything—spent on armaments about as much as the two 
leading “imperialistic” countries, Great Britain and the United States, 
together. As proved by the events which led to Munich, Great Britain, 
under a Tory regime, had neglected her armaments to such an extent that 
she had become almost defenseless. 

The book’s greatest shortcoming is that it is hopelessly outdated. 
It was written before 1902, and has remained almost unchanged for half 
a century. The so-called revision of 1938 was practically limited to an 
appendix adding statistical figures up to 1934. In 1902, Great Britain 
was at the height of her power. Much of what Hobson wanted at that 
time, has already been brought about. It would have been interesting 
if he had tried to re-examine his position in the light of these fundamental 
changes. 

Imperialism is the result of international anarchy and of the unequal 
distribution of essential commodities among the various nations. The 
only remedy is the creation of a world order establishing and safeguard- 

















BOOK REVIEWS 657 


ing a just distribution of all commodities regardless of their origin. This 
reviewer agrees with Hobson that imperialism belongs to the field of 
social pathology, but he can accept neither Hobson’s analysis nor his 


recommendations. 
Econ E. Bercet. 


Springfield College. 


Marsilius of Padua: The Defender of Peace. Volume I: Marsilius of Padua 
and Medieval Political Philosophy. By ALAN GewirtH. (New York: 
Columbia University Press. 1951. Pp. xvi, 342. $4.75.) 


A clear and penetrating interpretation of a political thinker of any 
date and of almost any quality can be extremely useful in our own times, 
for it can describe for us a model to be imitated, or a horrible example 
of what not to do, or both. Mr. Gewirth’s careful and thorough analysis 
of Marsilius of Padua exhibits for us a philosopher with both strengths 
and weaknesses, and it can therefore be of great service not merely to those 
who have a specialized interest in the late Middle Ages, but also to all 
who are concerned with the development of an accurate and comprehen- 
sive mode of treating the political.problems of the present or any other 
time. Although Marsilius was neither perfect nor timeless, a searching 
examination of his position, of its character, sources, and consequences, 
gives great insight into the nature of political thinking. 

The chief work of Marsilius was the Defensor pacis, completed in 
1324. (An annotated translation will soon appear as the second and 
final volume of Mr. Gewirth’s study.) Its principal effort was to argue, 
on the basis of both reason and revelation, that the claims of the 
pope to ultimate political power represented a “perverted opinion .. . 
pernicious to the human race.” It is full of conclusions about such 
enduringly important topics as the relation of church to state, freedom 
of speech, and the devices of government; and it offers the reader such 
reinforcement or crystallization of his own ideas as he can obtain from 
seeing that someone long dead agreed or disagreed with him on any 
of these subjects. But though reinforcement is comforting and crystalliza- 
tion can be most useful, Mr. Gewirth’s study is far more significant than 
any mere presentation of Marsilius’ conclusions could be. The kind of 
interpretation which is developed in this study makes much clearer than 
secondary accounts usually do the fundamental workings of an acute 
mind, and thus presents for inspection and reflection not merely con- 
clusions but also basic orientations. 

Marsilius believed that political authority lies ultimately with the 
people as a whole. But political science and philosophy must ask whether 
and in what sense this belief is warranted; and how, in detail, the people’s 
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authority is to be exercised. It is to the credit of Marsilius that he was 
aware of these problems—that he tried to explain and prove his belief 
and to work out its consequences. Mr. Gewirth’s chief concern in this 
volume is to analyze this awareness and to compare Marsilius with the 
political thinkers influencing, combatting, or influenced by him. Although 
no single philosopher is offered as a type of perfection, the effect of the 
systematic comparison with many others is to make evident the narrow- 
ness of Marsilius’ approach. Thus we are warned against certain tend- 
encies that are widespread today. 

As one example, Marsilius wrote under the stimulus of very special 
circumstances, and he leaned too far in the direction of explaining all 
problems in terms of a single set of villains—in his case, the pope and the 
clergy. Like Marxism and other monistically inclined systems of thought, 
he therefore gave too little attention to alternative factors of equal impor- 
tance. Then, too, Marsilius limited himself in a much less obvious but 
no less consequential manner by adopting, as most political thinkers have 
done, a restricted and insufficiently examined theoretical orientation. He 
based his arguments upon biological notions and concerned himself pri- 
marily with questions of power and efficacy. It is this orientation of 
Marsilius which makes him appear modern, and herein lies his chief 
utility as an example of what not to do; for Marsilius, no less than his 
modern successors, constructs a political theory which is inadequate to 
all those human values which suffer when they are analyzed only bio- 


logically and in terms of power. a 


University of Utah. 


The Governmental Process: Political Interests and Public Opinion. By 
Davip B. TRUMAN. (New York: Alfred A. Knopf, Inc. 1951. Pp. xii, 
544. $5.00.) 


Taking A. F. Bentley’s classic Process of Government as its “principal 
benchmark,” the book under review aims at “A conception of politics that 
adequately accounts for the operation of political groups.” 

Part One deals with groups in the political process. Human life 
is social. From the family to the nation, individuals act and express them- 
selves essentially in groups. Interaction and interrelationships are key con- 
cepts. “Interest groups,” based “on one or more shared attitudes,” make 
“certain claims upon other groups in society for the establishment, main- 
tenance, or enhancement of forms of behavior that are implied by the 
shared attitudes.” “Associations” are formed out of the tangential rela- 
tionships of two or more groups. Groups and associations which make 
their claims through government are “political.” The establishment or 
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enlargement of one group or its adaptation of new techniques is likely 
to disturb the equilibrium for other groups, thus stimulating a “wavelike 
pattern”: organization begets counter-organization; activity calls forth 
counter-activity. Further, “potential groups” form around collective inter- 
ests in maintaining the “rules of the game.” The estimates of such potential 
political behavior constrains the action of organized political groups. 

Part Two, group organization and the problems of leadership, analyzes 
formal organization as influenced by widely shared attitudes favoring the 
“democratic mold.” The “active minority” is examined (the term élite is 
avoided). “Overlapping membership” in groups with possible conflicting 
claims poses a problem of internal cohesion, but provides an important 
restraint upon group activity. Indeed, the political significance of “over- 
lapping membership” is a major theme. Against this background, the 
nature, functions, and techniques of leadership are studied. 

Part Three, on “the tactics of influence,” examines group activity 
in its relationship to public opinion, the political parties, elections, the 
legislature, the administrative agencies, and the courts. Part Four is a one- 
chapter appraisal of group politics and representative democracy. The 
author examines the possibilities. of “morbific politics,” and appraises 
proposals for reform. While emphasizing the stabilizing effect of “‘over- 
lapping membership,” he recognizes that this effect may be seriously 
limited if the overlap occurs only within sharply defined strata or classes 
which differ in their interpretations of the “rules of the game.” 

Truman’s book is commended for wide use in courses dealing with 
political parties, the legislative process, public opinion, public administra- 
tion, and American government. Its clarity and systematic development 
qualify it for undergraduate courses; its scholarship and breadth will 
challenge graduate seminars. It stands among those books which knit 
into a common discipline the unhappily diverse elements of “political 
science.” Nevertheless, the reviewer has strong reservations about Tru- 
man’s treatment of the public interest, education and propaganda, and the 
orientation of future political research; but space does not permit elabor- 


ation. 
CHARLES M. Harpin. 


University of Chicago. 


Law and Social Action. Selected Essays of ALEXANDER H. Peke.is. Edited 
by Milton R. Konvitz. (Ithaca, New York: Cornell University Press. 
1950. Pp. xi, 272. $3.50.) 


These thirteen essays, almost all of which were published earlier, 
are republished in this volume by the friends and associates of Alex 
Pekelis “as a memorial to his great genius,” and with a minimum of 
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editing and editorial comment. Although not so designated, the essays 
may be divided into two parts. The first part, a group of six essays 
occupying 158 pages in the book, is devoted to an analysis and partial 
interpretation of some phases of the American legal system. 

The opening essay, “The Case for a Jurisprudence of Welfare,” is a 
plea for a rebalancing of legal and social factors. Greater realism, that is 
greater emphasis on economic and social factors, in the adjudication of 
public law issues, Pekelis argues, would permit the courts to deal directly 
with the basic issues of our times, and facilitate the search for the kind 
of social justice for which we are groping. In short, the judges, advised 
by the social scientists, would, within limits and in designated areas, 
declare as well as administer the law. This approach, he admits, will 
not provide answers. “In fact, it [the jurisprudence of welfare] is no 
answer at all, but rather a mode of inquiry. It is an invitation to learn, 
a suggestion as to how questions should be asked. . . .” Even though the 
subject matter is neither entirely new nor startling, this is undoubtedly 
the most interesting essay in the collection. 

The following two essays (“Legal Techniques and Political Ideologies: 
A Comparative Study” and “Administrative Discretion and the Rule of 
Law”), if consciously related to the thesis of the first, do not advance the 
argument but, rather, are designed to demonstrate that the Anglo-Amer- 
ican legal system could absorb the theoretical and practical changes essen- 
tial to a realization of a jurisprudence of welfare without a distortion 
of historical origins or institutional development. 

The last three essays in the group may be regarded as an analysis 
of segments of American life which, according to the author, must be 
re-examined in terms of his jurisprudence of welfare, if America’s prom- 
ises of equality of opportunity and social justice are to be fully realized. 
Pekelis’ solution lies in a reinterpretation of the limiting sections of the 
Constitution which heretofore have been regarded as imposing limita- 
tions exclusively on public power. He would extend these provisions 
to limit excesses of “private” power, as well. 

The remaining essays in the volume are, in my opinion, less signif- 
icant. They are broadly significant only insofar as they reveal something 
of the author’s intellectual processes and his burning desire for social 
equality. With two exceptions, all deal with some phase of inequality, 
emphasizing repeatedly discriminations against the Jew and the Negro. 


The resourcefulness and imagination of the author are here revealed, 
but the objectivity of the scholar retreats before the emotionalism of the 
crusader. 

The editor of the volume, Milton R. Konvitz, has contributed an 
introduction, including a brief biographical sketch of the author. The 
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volume also carries a foreword by Max Ascoli and a postscript by Alvin 
Johnson. These are eulogistic items praising unreservedly the intellectual 
capacity and integrity, the adaptability, the unselfishness, and the personal 
charm of the author. The high praise here accorded Pekelis finds at least 
partial justification in this volume of essays. 

The essays reveal an inquiring, analytical, and constructive intellect, 
falling somewhat short of brilliance. His analysis of problems and his 
selection and definition of issues demonstrate a keen, penetrating, and 
alert mind, and a sensitive social consciousness. His understanding of 
American institutional development, his analysis of complex problems, 
and his search for solutions are amazing for one of European background 
with so short a residence in the United States. Even so he would have 
profited by a broader view. His historical and institutional interpretations 
are not always mature; his feel for relationships is not always sure. 
Students of public law may well criticize his handling of court opinions, 
as well as his approach to case law development. He both profited and 
suffered from a certain naiveté in both style and thought. Yet the essays 
are stimulating and reveal a quality of intellectual cleverness which will 
be appealing or provoking, depending upon the reader’s taste. 


ae ve Haroitp M. Dorr. 
University of Michigan. 


British Government Since 1918. By Sir Gir_Bert Campion, D. N. CHESTER, 
W. J. M. Mackenzie, Wittiam A. Rosson, Sir ARTHUR STREET, and 
J. H. Warren, with an introduction by Sim JoHN ANDERSON. (New 
York: The Macmillan Company. 1951. Pp. 232. $3.75.) 


English Regional Government: A Study of the North-West. By J. W. 
Grove, with an introduction by W. J. M. Mackenzie. (London: The 
Institute of Public Administration. 1950. Pp. vi, 111. 5s. mimeo.) 


The first volume under review displays not only the high competence 
of its authors, but also a wealth of new information and fresh insights 
which raise it well above the usual level of contemporary political sur- 
veying. Each essay merits consideration. 

Sir Gilbert (now Lord) Campion, examining “Developments in the 
Parliamentary System since 1918,” notes the effects of the war years upon 
Parliament—‘“the habituation of the House to the atmosphere of crisis 
and a greater readiness to defer to a masterful Government.” In a period 
largely of coalition governments, he finds that the function of the opposi- 
tion has been ineffectively performed compared with pre-1914 standards. 
Although the “parliamentary spirit” persists, a considerable amount of 
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evidence (as in the increased length of the parliamentary session, the 
greater share of time taken by the government, and the growing strictness 
of party discipline) demonstrates the advance of executive power. 

Mr. Chester, writing on the “Development of the Cabinet, 1914-1949,” 
analyzes the growth of government activity in terms of the increase in the 
number of departments, and discusses the consequences arising from the 
increased use of the cabinet secretariat and cabinet committees. Note- 
worthy is his rebuttal of Francis William’s claim (Triple Challenge, 
chapter V) that Mr. Attlee’s cabinet system is revolutionary in structure; 
he insists it is really an adaptation of the committee system already 
established. 

Professor Mackenzie discusses “The Structure of Central Administra- 
tion,” taking the 1918 report of the Haldane Committee as a starting point, 
comparing the organization of administrative departments since that time, 
and reaching the conclusion inter alia that the Haldane principle (that 
government functions should be organized according to the service to be 
rendered, not the clients served) no longer deserves the status of holy 
writ. Professor Robson, treating “Administrative Law in England, 1919- 
1948,” provides the longest essay and one of great value, beginning his 
discussion with an examination of Dicey’s views of administrative law 
and ending with the revolutionary Crown Proceedings Act. He devotes 
extensive comment to the problem of delegated legislation. 

The late Sir Arthur Street, charged with the topic “Quasi-Govern- 
ment Bodies since 1918,” had the most difficult task, being obliged to deal 
with the “proliferation of quasi-government bodies of all kinds.” His evi- 
dence concerning the organizational problems of public corporations 
responsible for nationalized industries, indicating how many are unsolved 
or only partly solved, will not lead all to share his generally favorable 
conclusions regarding British practice. The last essay by Mr. Warren 
covers “Local Government Since 1918.” Except for highways, Mr. Warren 
finds the status of protective and communal services have changed little; 
but that social and trading services have undergone vast expansion and 
transfer to new agencies, and are “no longer local amenities, but essential 
He views the dwindling scope 


> 


forms of national economic provision.’ 


and importance of local self-government without nostalgia, but raises the 
important question whether there should not be serious concern over the 
“corresponding loss of educative influence local government has had in 
the past.” 

One may regret that this book does not contain chapters on party 
organization and function, the civil service, and the monarchy; otherwise, 
it examines the significant aspects of modern British government in a 
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group of essays that may be commended not only to those especially 
interested in these matters, but also to those who are not, yet may wish 
to sample some of the best recent writing on the subject. 

Mr. Grove’s volume, the second under review, is a factual survey 
demonstrating the high degree of regional decentralization that has taken 
place in English government, initially because of wartime needs, and now 
apparently a permanent practice. Although the author confines himself 
to the area about Manchester, and reaches no conclusions concerning the 
extensive administrative developments he lists and describes, his work 
will be most useful to those pursuing research on the subject of admin- 
istrative decentralization and regionalism, as well as to those dealing 
directly with these intermediate levels of public authority. 


co Dett G. Hitcuner. 
University of Washington. 


Germany and the Future of Europe. Edited by Hans J. MorGcENTHAU. 
(Chicago: The University of Chicago Press. 1951. Pp. viii, 180. $3.50.) 


This volume consists of fourteen lectures delivered at the University 
of Chicago in the spring of 1950, and explores the German problem in its 
social, economic, constitutional, and political ramifications. That hardly 
any of the contributions, dealing as they do with fast-changing situations 
and power constellations, appears dated at present, is a tribute to the 
scholarly quality of all (or almost all) of the papers. Probably thanks 
to the careful editorship, there is also far less overlapping and inconsist- 
ency than is usually found in volumes of this kind. 

In an introductory chapter, Professor Niebuhr sets the tone when he 
asks whether and to which extent Germany has been restored to “health,” 
a question of painful urgency in a divided world that requires what 
Niebuhr calls a “new comradeship between Germany and Western civil- 
ization” (p. 6). The majority of the other contributors describe Germany’s 
health as precarious; the political structure as manipulated; her demo- 
cratic forces uncertain of themselves; and social and economic problems 
as unsolved and explosive. After a particularly detailed analysis of the 
new crisis in German society, Professor Sigmund Neumann concludes 
that “real recovery has not yet taken held of a country that has given 
its lifeblood and its wealth for the glory of dictatorial dreams” (p. 39). 

The student of constitutional law and of contemporary constitution- 
making will turn with particular profit to Dr. Simons’ balanced and lucid 
paper, describing with much insight (gained from the author’s intimate 
contact with the work of all of the Western occupation authorities) the 
Bonn constitution and its government. A recurring theme in Dr. Simons’, 
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as well as in many of the other papers, is the acknowledgment that it 
was largely due to the guiding lights provided by the occupying powers 
that we “got” the Germany of today: antitotalitarian and Christian to be 
sure, but also ultraconservative and authoritarian. The country continues 
to be controlled, especially in the spheres of economic management and 
public administration, by the traditional masters of German society. 
Most of that was known before this volume appeared, but it has never 
before been documented so painstakingly and with so broad a perspective. 

While the majority of papers deal specifically only with the situation 
prevailing in the western part of the divided country, a chapter contributed 
by Dr. Kirchheimer of the U. S. Department of State highlights the 
political and social structure of Eastern Germany. In ten pages the author 
succeeds in giving the most convincing, detached, and at the same time 
horrifying picture of a Russian satellite state that this reviewer has ever 
come across. Dr. Kirchheimer’s comparison between the powers of the 
Politbureau of the German Communist party and those of the Directorate 
in France in the 1796-99 period might be worth further exploration for 
students of Bolshevist governmental practice. 

There are, inevitably, weaker contributions to be found in a sym- 
posium. Some of the representatives of the Department of State lack 
occasionally candor. For example, a long-winded chapter on the family 
structure comes finally forward with the information that “German 
family life seems . . . of a kind in which parents have more control of 
children . . . than in the United States to-day” (p.24). 

Since the volume covers so many facets of the German problem as 
to be almost complete, a contribution dealing with political thought and 
intellectual life in general would have been useful. There is curiously 
little discussion of the present German people’s outlook on world affairs 
and on their own contribution to Western defenses. It is true that 
the lectures were given before Washington policy rushed headlong into 
its call for speedy and massive German rearmament, only to revise its 
plans backwards and forwards at least twice. In view of the prevailing 
confusion, it is gratifying to find in the volume a number of contributions 
that deal with the problem of Geimany’s international position in a sober 
and significant way. Unfortunately Mr. Warburg’s lengthy paper on 
“Germany and World Peace,” while often helpful and basically sound, 
is marred by its quality of special pleading and its attempt to prove 
how right throughout the years James Warburg has been, and how wrong 
has been everybody else. 

Professor Morgenthau bravely tackles the central problem of how 
to reconcile the natural superiority of Germany with the political interests 
of the world. He admits that the three aspects of this problem—namely, 
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to prevent a resurgence of German imperialism, to restore Germany 
to political and economic soundness, and to deny German resources and 
allegiance to the Soviet Union—would tax the wisdom of any stateman. 
Yet Professor Morgenthau’s discussion contains many a useful suggestion 
as to how to set the problem of Germany against the background of the 
general world situation. 

Morgenthau’s paper, as well as many of the others collected in this 
volume, truly heeds Reinhard Niebuhr’s admonition that “we do not 
solve our problems by striving after absolute consistency but rather by 
discerning our most pressing duties within the inconsistencies of history” 


(p. 11). 
University of Colorado. 


Henry W. EHRMANN. 


The High Cost of Vengeance. By Frepa Utter. (Chicago: Henry Rengery 
Company. 1949. Pp. viii, 310. $3.50.) 


The author of this amazing book was born in the United Kingdom, 
married a Russian, lived in Russia, and ultimately became a citizen of the 
United States. The blurb on the jacket represents Miss Utley as generally 
being ahead of her time in predictions and judgments, but nevertheless 
always being right. In this book it is assumed that she is ahead of the 
consequences of the German Occupation; but that, while unappreciated, 
she will prove to be correct. Thus a pattern of prediction, of lack of 
appreciation, and of vindication seems to have been built up. One 
wonders what would happen to the pattern should this technique fail 
to work out! 

The book is written with great deference to the first person, singular. 
It is filled with subjective judgments based on personal and even super- 
ficial impressions which are now offered to the American public as valid 
criticisms of the public responsibility we have assumed in the Occupation 
of Germany. Throughout, it is mainly critical of the United States— 
and severely so. Documentation of the charges is totally lacking. 

In Chapter I, “The Road to War,” the author declares that “Instead 
of acting according to the democratic principles we had gone to war to 
preserve, we tore up the Atlantic Charter and copied the Nazis in our 
repudiation of international law.” 

In Chapter II, “The Spirit of Berlin,” Miss Utley expresses herself 
as surprised that our original occupation policy did not succeed in turning 
German youths into “cynics, time-servers, or ruthless egotists.” She adds 
that “For the first two years of our occupation we had made a mockery 
of our democratic professions and ideals... . 


” 
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In Chapter III, “The Material Cost of Vengeance,” the author states 
that Americans, government representatives and private citizens, visiting 
Germany, have drawn the wrong conclusions and have consulted the 
wrong sources. Miss Utley adds that she went first to the German 
authorities for information! 

Passing over intervening chapters to “The Nuremberg Judgments,” 
her dictum is that “Neither international law, nor German law, nor 
American law, nor the basic principles of Anglo-Saxon jurisprudence were 
the basis of the indictments, procedures, and judgments of the Nuremberg 
Tribunals.” The most severe critics among the legal profession have never 
been so sweeping or so arbitrary in their expression of legal opinions on 
this question. 

These are illustrations of the subjective, undocumented opinions 
expressed by the author. They could be duplicated many times. 

One cannot but doubt the wisdom of those who, having become 
American citizens after major experiences abroad, criticize almost every- 
thing that this country does abroad. There is a widespread impression 
that this country knows nothing about foreign peoples and foreign policy, 
and that individuals born abroad and naturalized here are for that reason 
authorities on all questions to which they may choose to address them- 
selves. Unhappily, many of their mistaken impressions find their way 
into print. American scholarship owes a solemn obligation to the reading 
public to question the validity of such publications which seek to give the 
impression of authoritative pronouncements. The American record is far 
from perfect. However, it will compare favorably with that of other 
nations, including the defeated enemy states that were guilty of aggression. 

In this defense of, if not apologia for, Germany, Miss Utley seems 
to forget that Germany was guilty of extreme aggression, that she is 
operating under an instrument of surrender, and that she is being 
punished for her misdeeds. It is perhaps unkind to remind Miss Utley 
and others who rush to Germany’s defense that the Reich brought the 
world into aggressive war twice within a single generation. Mistakes in the 
Occupation policy have been made; but, on the whole, and in the 
light of USSR intransigence, the record has been a favorable one. Having 
abundant confidence in the USSR at one time, the author found, to her 
regret and great personal inconvenience, that she was much mistaken. 
Miss Utley may find that her suggested policies toward Germany are 
not those best calculated to lead that country to democracy and peace. 
Events since the publication of this book do not appear to justify Miss 
Utley’s predictions, nor do they support her major conclusions. 


CHARLES E. MartTIN. 


University of Washington. 
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Young Communists in the USSR: A Soviet Monograph Describing the 
Demands Made Upon Members of the Komsomol Organization. 
Translated by Vircinia Rune. (Washington, D. C.: Public Affairs 
Press. 1950. Pp. 92. $2.00.) 


The Operational Code of the Politburo. By NATHAN LeitTes. (New York: 
McGraw-Hill Book Company, Inc. 1951. Pp. xv, 98. $3.00.) 


The first of the two booklets under review is one of the monographs 
in the Current Soviet Thought series, sponsored by the Joint Committee 
on Slavonic Studies of the American Council of Learned Societies and the 
Social Science Research Council. All monographs in this series are 
straight translations of some important Russian text, with but a few 
explanatory notes added by the translator. The present monograph is a 
translation of a study-aid to the Komsomol By-laws published by the 
Military Publishing House of the Ministry of the Armed Forces of the 
USSR in 1947. In the meantime, as may be noted in passing, these by- 
laws have been changed in 1949, still further subordinating the Organiza- 
tion to the direction of the Communist party. 

The study-aid contains those principles and sentiments with which 
the rulers of the Soviet Union wish to imbue the Komsomol member- 
ship, made up of young people between the ages of fourteen and twenty- 
six. They are: (1) boundless devotion to the Socialist Motherland, mani- 
festing itself in obedience to the party, protection of socialist property, 
and willingness to defend the USSR; (2) self-sacrificing labor to strengthen 
the might of the Soviet state, manifesting itself in labor productivity, strict 
economy of resources, and labor discipline; (3) unceasing study of Marxist- 
Leninist science; (4) acquiring the “culture” by studying (aside from 
revolutionary theory and Marxism-Leninism) Russia’s national literature, 
and by becoming a specialist in some particular calling. Last, but not 
least, the Komsomol is exhorted to be a model of Communist morality. 

There is little in the catalog of moral virtues held up to the Soviet 
youth to which a “bourgeois” educator would take exception. To have 
solicitude for the human being, to respect labor, to cherish honesty, truth- 
fulness, friendship, and comradship; to fight hooliganism and drunken- 
ness, to regard love beween young men and women “as a high, beauti- 
ful and clean emotion,” and to strive “for a healthy enduring, and happy 
family, for a normal, correct rearing of the growing generation”; to respect 
parents and old people—these are moral precepts not limited to Com- 
munist societies. Yet—and that is the disturbing feature—the Soviet 
rulers seek to convince the young generation of Russia that such moral 
precepts are the peculiar flowering of Soviet and, therefore, are alien to the 
“rotten” bourgeois culture. 
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Leites’ study is the first of a series of monographs in which The Rand 
Corporation presents to the public the results of research undertaken 
by members of its staff. The title of the study is an unfortunate one. 
Only when, if ever, the records of the secret meetings of the Politburo 
are open to inspection, will it be possible to know whether behind the 
facade of solidarity a tug of views on political strategy goes on; or whether 
the men in the Kremlin are but a facade for the man in the Kremlin who, 
aided perhaps by an inner circle of advisers, actually determines political 
strategy. Because of the lack of access to the relevant source material, 
any attempted formulation of such an operational code can at best be 
conjectural and must be inferred from an analysis of concrete Soviet 
political actions. But this is not the approach of the present study. What 
the author actually presents is a summary of rules of political strategy 
distilled from the writings of Lenin and Stalin. That the rules of political 
strategy advanced by these men constitute a component part of any 
hypothetical operational code of the Politburo, is readily admitted. How- 
ever, to call such a summary The Operational Code of the Politburo is 
unfortunate and misleading. 

The author’s summary of Leninist-Stalinist rules of political strategy 
is quite valuable, though marred by a lack of sufficient documentation. 
Too often the interested reader has to accept the author’s conclusions 
without adequate reference to the sources from which they are derived. 


The College of Idaho. Guoncs V. Worn. 


Modern France. Problems of the Third and Fourth Republics. Edited by 
Epwarp Meap Ear te. (Princeton: Princeton University Press. 1951. 
Pp. xiv, 522. $6.00.) 


All but one of the twenty-eight essays contained in this book are 
papers that were read at the Conference on Modern France held in 
Princeton in April, 1950. Except for André Siegfried, who contributed the 
stimulating introductory paper, “Approach to an Understanding of 
France,” the authors are American scholars. Their papers are arranged 
under seven headings: “The Decline of the French Elan Vital”; “French 
Letters and Science”; “French Politics: The Shifting Coalition of the 
Center”; “French Politics: The Left and the Right”; “Social and Economic 
Problems in Present-Day France”; “Problems of French Security”; and 
“France and World Affairs.” 

Except for three papers—one too abstract, another too general, and 
a third too pedestrian in treatment—all are helpful towards an under- 
standing of France. Special mention should be made of some of the best 
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papers. Among these are the papers on French politics, especially the ones 
on “Christian Democracy” by Robert F. Byrnes, “The Struggle for Con- 
trol of the French Trade-Union Movement” by Val R. Lorwin, “Com- 
munists and Peasantry in France” by Gordon Wright, “Science and 
French National Strength” by Henry E. Guerlac, and “Population and 
Population Trends in Modern France” by Dudley Kirk. To this reviewer 
the finest essay of all is “French Business and the Businessman: A Social 
and Cultural Analysis” by David S. Landes. 

Landes’ paper of not more than twenty concise and lucid pages 
reminds one of de Tocqueville. As de Tocqueville in explaining America 
to France, so Landes in explaining France to America has penetrated to 
the deep-seated values behind institutions—key to an understanding of 
social phenomena. 


The College of Idaho. 


GerorceE V. WoLrFE. 


The Progressive Party in Canada. By W. L. Morton. (Toronto: University 
of Toronto Press. 1950. Pp. vii, 331. $4.75.) 


This book is a notable addition to the literature of Canadian parties 
and politics. It is the first of a series of studies, under the editorship of 
Professor S. D. Clark, on the background and development of the social 
credit movement in Alberta. The Progressive party was not a direct 
ancestor of the social credit movement, but it was one of several earlier 
manifestations of agrarian discontent in Western Canada. 

During and following World War I, farmers’ associations gained 
economic importance in many provinces and [turning to politics] won 
control of governments in Alberta, Manitoba, and Ontario. The Pro- 
gressive party was, to a large extent, the national political front of the 
farmers’ movements in the several provinces. 

Launched as the National Progressive Party in 1920, it won 65 seats 
in the general election of 1921. The remaining 235 seats were so divided 
between the Liberal and Conservative parties that neither had a majority. 
The Progressives decided to give conditional support to the minority 
government of Mackenzie King, rather than have their representatives 
enter it as ministers. 

The disintegration of the party as a national factor took place largely 
between 1922 and 1925. Professor Morton traces with care the many 
reasons for the party’s breakup. Perhaps the most significant split among 
Progressives was between those who wished to build up a political party 
with its own local organization and with a broad appeal to the electorate, 
and those who preferred a class movement to serve the interests of the 
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farmers. In the federal election of 1925 the Progressives were reduced to 
24 members of Parliament, and the party’s death knell was finally sounded 
in the election of 1926. 

Morton’s final chapter on “The Progressive Tradition in Canadian 
Politics to 1935” is a masterly summing up of the impact of the party 
on the Canadian political system. — 


University of California, Los Angeles. 


Foreign Governments and Their Backgrounds. By JoHN CLARKE ADAMS, 
Wirrrep B. Kerr, JULIAN Park, and Jutius W. Pratt. (New York: 
Harper and Brothers. 1950. Pp. x, 968. $5.00.) 


This textbook on the governments of Great Britain, France, Switzer- 
land, Italy, Russia, Japan, and Germany is pleasantly written, despite the 
weight of factual data which it contains. The substance of the work is 
supplemented by a number of illuminating maps and a few diagrams. 
Constitutions have been included in the case of the new governments, 
and at the conclusion of each section there is a brief bibliographical 
discussion, dealing chiefly with recently published books. 

Being a work of collaboration, the approach to each state varies, not 
only with the nature of its government, but also with the author’s 
approach to the subject. The historical background of English government, 
for example, is treated incidentally. In all the other sections there is a 
fairly extensive account of constitutional and political development before 
contemporary institutions are dealt with. This is only one divergence in 
approach, but it is illustrative. The collaboration of experts seems at 
present one of the best ways of dealing with a subject which is complicated 
and constantly changing. The preface to this work explains that col- 
laboration was impaired by the untimely death of one of the authors. 
Perhaps this explains certain divergences. 

From the standpoint of teaching the subject to students, the choice 
of subject matter is occasionally open to criticism. A number of pages 
are devoted to the work of the departments of government in each state. 
This kind of arrangement of topics is hard to teach, and tends to go 
rapidly out of date anyway. A considerable amount of space is devoted 
to the economic situation, recent policy, social and occupational data, 
newspaper press, the church, and similar subjects. All this is valuable; 
but some more rigid restriction should be placed on subject matter in a 
book which deals with seven different states, or there is loss of focus. 

Finally, the book is a little resistant to handling by the teacher and 
the student. In the index the only breakdown of subject matter is under 
the heading of each state; institutions do not receive the treatment of 
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subclassification. While there is a number of tables of statistics (some- 
times on widely diverse subjects) there is no list of tables—or, for that 
matter, of maps or diagrams. 

These may be captious criticisms, springing from pet ways of teach- 
ing the subject. All the appropriate raw materials for the presentation 
of these seven governments are provided in detail. The dimensions of the 
book suggest that it would be most appropriate for a course running 
through a full year. ey 


Stanford University. 


The Communist Problem in America. Edited by Epwarp E. PALMmer. 
(New York: Thomas Y. Crowell Company. 1951. Pp. xvi, 496. $2.50.) 


Professor Palmer’s stated reasons for publishing this collection of 
readings are mainly two: the desire to give citizens, particularly college 
students, an understanding of world Communism and the problems that 
Communism poses for our democracy; and the lack of any satisfactory 
volume of reading materials to aid in accomplishing this necessary task. 

The editor has arranged his. material under four major headings. 
Part One, “The Strategy and Tactics of World Communism,” is comprised 
almost entirely of material reprinted from House of Representatives Docu- 
ment No. 619. Part Two, “The Communist Party in America,” offers 
selections which deal with the nature of the American Communist party, 
its development, its mission, and its ties with Moscow. In Parts Three and 
Four, “Toward an Informal Solution” and “Toward a Formal Solution,” 
the impact of Communism upon American politics, education, civil 
liberties, and the trade unions are discussed, as well as the informal 
and legal actions which have been taken against it. 

The strength of the volume lies in these last two parts. Controversial 
positions expressed by leading educators, lawmakers, and concerned lay- 
men regarding the best manner of meeting the Communist threat to our 
free institutions underscore the complexity of this task. In one long article, 
the differing views of important American educators with regard to the 
question of Communists as fit teachers are summarized. In separate 
articles Professor Sydney Hook and Alexander Meiklejohn debate the 
question. Equally informative and/or thought-stimulating selections about 
such topics as Communism in American politics, the federal loyalty pro- 
gram, and anti-Communist legislation are supplied by Professor Arthur 
M. Schlesinger, Jr., Cabell Phillips, Russell Porter, President Truman, 
and Senators Homer Ferguson and Karl Mundt—to name the authors of 
but a few of the selections. A brutally vivid picture of the manner in 
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which the right of freedom of assembly can be crucified by American 
extremists from the so-called left and right is contained in the American 
Civil Liberties Union’s report, “Violence in Peekskill.” 

This reviewer cannot quarrel with what appears in this volume, but 
it seems to him that there are serious omissions which might have been 
supplied from sources close at hand. For a book which presumes to inform 
the reader of the true nature of Communism there is no suggestion either 
by the editor or in the readings of the differences between Marxism and 
Communism, or of the various differing views among Marxist-Leninists, 
Stalinists, Trotskyists, and Titoists, in Europe and in America. There is 
no mention of the possible influence upon native Communist movements 
that such factors may have in furthering internal dissension within the 
world Communist movement. 

Professor Palmer is correct in emphasizing that one of the reasons 
why Communism is being accepted by half the population of the world 
is that it has the attraction of a dogma. The “religious” force of Com- 
munism is certainly one of its strongest elements, but neither the editor 
nor the authors of his reading selections gives us any suggestions why this 
secular faith should inspire an élan vital. 

It is particularly lamentable that selections from American Com- 
munists have not been included which would state their position to the 
reader—who certainly must be curious to know why Americans become 
enemies of their country. The plethora of relevant materials available 
in such sources as the Daily Worker, Political Affairs, the New Masses, 
and Masses and Mainstream has been neglected. William Z. Foster’s 
lengthy discussion of Marxist-Leninist-Stalinism, written in 1949 and 
entitled “In Defense of the Communist Party and the Indicted Leaders,” 
would have been particularly appropriate in this book of readings. 


CARROLL HAWKINS. 
Michigan State College. _— » 


Principles of American Government. By Apert B. Saye, Merritt B. 
Pounp, and JoHN F. Attums. (New York: Prentice-Hall, Inc. 1950. 
Pp. vii, 451. $3.75.) 


This basic text might best be described as a handbook. The authors 
have hewed to the line set in their prefatory statement: “The condensation 
of material in the text is designed to conserve time so that students 
will be able to read in the sources.” As the entire textual content 
embraces less than 400 pages, the book certainly achieves this modest goal. 
It is organized in the traditional form long since established for texts 
in the field. For those who desire a text written in near-outline style, 
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this one should fill the bill; but for those desiring a text with the “life- 
blood” in it, the volume leaves something to be desired. Unfortunately, 
the “sources” to which the student is referred are none too extensive, and 
the condensation is by no means consistent. 

Chapter VII, “Political Parties and Elections,” affords an example 
of the inconsistencies in condensation. While the discussion of pressure 
groups, public opinion and propaganda, and nomination of candidates 
each receive 2 pages or less, that of ballots is treated in 7 pages, and 
Negro suffrage in the South gets 4 pages. Other instances of too-brief 
or disproportionate treatments may be found elsewhere in the book. A 
description that reminds one of a government manual follows a brief 
introduction to the executive departments and independent regulatory 
agencies, the subjects which comprise the bulk of Chapter XI, “National 
Administration.” It is to be regretted that the final chapter, “State and 
Local Government,” comprising but 16 pages, was included at all. 

I doubt that the text with no minor mistakes in fact will ever be 
written; and certainly this one is not the exception. For example, in listing 
the Presidents who have received a majority of electoral votes but not 
of popular votes (pp. 207-208), the authors failed to include Mr. Truman. 
Again, in discussing the naturalization procedure (pp. 144-145), the 
authors state that the petition for naturalization may be filed “from two 
to ten years after the declaration of intention.” In the Nationality Act 
of 1940, Sec. 332, two to ten years was the period provided. But the word 
ten was a typographical error not discovered until after final enactment 
of the law. The word should have been seven. The Act of June 25, 1948 
(8 U.S.C. 732), finally corrected the mistake; but, in the interim, the 
Immigration and Naturalization Service “as a matter of practice” limited 
the period to seven years. 

Special mention should be made of Chapter II, “Origins of American 
Government,” and Chapter XIII, “The Powers of Congress.” In both, 
the authors have combined lifeblood with scholarship to produce what 
must rank as excellent chapters in anyone’s basic text in American govern- 


— W. A. McCLenaGHAN. 
Oregon State College. 


The Congressional Conference Committee, Seventieth to Eightieth Con- 
gresses. Vol. XXXII, Nos. 3-4. By GitBert Y. STEINER. (Urbana: 
University of Illinois Press. 1951. Pp. x, 185. $3.00 and $4.00.) 


This painstaking analysis of the work of Congressional conference 
committees from 1928 to 1948 is the only special study on the conference 
committee since Ada C. McCown’s volume was published in 1927. From 
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the 1004 bills that went to conference during the period under review, 
the author selected for his case study 56 which he regarded as most signif- 
icant. The author divided his list into ten subject matter groups such as 
agriculture, revenue, and social security, and he took up the bills in each 
group in chronological order. 

Dr. Steiner does not claim that his selection of cases for study was 
other than subjective, or that it was possible to avoid significant errors 
of judgment in weighing the evidence in any particular case. Yet the 
number of cases he considered and the period of time covered by his 
study should give his conclusions a high degree of validity. The author 
found that in the 56 cases under review, the House influence was stronger 
than that of the Senate in 32; the Senate’s stronger than that of the House 
in 15; and equal shares of Senate and House influence in 9. He regrets 
that conference committees occasionally delete from a bill matter included 
by both Houses and insert new matter, but he notes that this practice 
could be eliminated by an amendment to the Rules. He is of the opinion 
that the system could be improved by giving a formal place on the con- 
ference committee to a Member of Congress who sponsors a bill and who 
happens not to have a place on the committee of the Senate or House 
to which the bill is referred. The author points out that the minority 
party is overrepresented on the conference committee and that the 
influence of minority members may be crucial. He suggests that the 
influence of the minority in conference committees be reduced to cor- 
respond in rough proportion to its weight in the framing of legislation 
on the Floors. On the whole, Dr. Steiner is a defender of the conference 
committee, finding it “both a practical and satisfactory device” (p. 173). 


The State College of Washington. Crauptus O. JOHNSON. 


Herbert Hoover’s Latin-American Policy. By ALEXANDER DeEConDeE. 
(Stanford: Stanford University Press. 1951. Pp. xii, 154. $3.00.) 


This book is a well-documented study of the Latin-American policy 
followed. by the Hoover administration. Professor DeConde wrote the 
book because, “the four years of Hoover’s administration have been largely 
neglected or have been given scant attention by historians in treating the 
historical evolution of our Latin-American policy.” Using a great deal 
of material, including Mr. Hoover’s private papers and presidential files 
pertaining to Latin-American affairs, which are now in the archives of 
the Hoover Library at Stanford, Professor DeConde is able to trace the 
developments during these four years in great detail. He demonstrates 
that the Good Neighbor Policy of the United States toward Latin America 
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may be traced in its origin to President Hoover’s pre-inaugural good will 
tour to the area, rather than to President Roosevelt’s administration during 
which the new policy received much wider public recognition. 
Professor DeConde takes a sympathetic attitude toward the Hoover- 
Roosevelt policy of recognizing as de jure all Latin-American de facto 
governments. However, there are many Latin Americans who point out 
that recognition of a dictatorship amounts to intervention, for it gives the 
aura of respectability to militarists. Nevertheless, the book is valuable 


for the information it contains. = 
Harry KANTOR. 


Eastern Washington College of Education. 


The Southern Political Scene, 1938-1948. Edited by Taytor CoLe and 
Joun H. Hatitowetv. (Gainesville, Florida: The Journal of Politics, 
University of Florida. Distributed by Kallman Publishing Co. Pp. 332. 
$2.00.) 


The People’s Choice. By Paut F. LazArsFELD, BERNARD BERELSON, and 
Hazert Gaupet. (New York: Columbia University Press. 1948. Second 
Edition. Pp. xxx, 178. $2.75.) 


The South is much talked about and little understood. This area 
is passing through some of the most difficult changes in the Western 
world—a rapid change from a predominately agricultural society to an 
industrial society, a rapid change from a rural to an urban society, and 
adjustment to changing racial problems. The editors, Professor Taylor 
Cole, a southerner, and Professor John H. Hallowell, a westerner now 
living in the South, combined the efforts of a group of highly qualified 
authors to write this collection of essays on current developments in the 
southern political scene. The chapters cover a range from social change, 
governmental organizations, governmental development, state, local, and 
national politics, to government planning. Although no such undertaking 
as V. O. Key’s Southern Politics in State and Nation (New York: Alfred 
A. Knopf, 1949), it makes a very definite contribution to the growing 
political literature concerning the South. This book makes a good 
addition to supplementary readings in courses in political parties and 
regionalism. 

Students of political parties and public opinion will welcome the 
second edition of The People’s Choice. This is an extensive study of how 
the voter makes up his mind in a presidential campaign. The authors 
have made two major contributions: one to basic procedure in social and 
political research and the other to voting behavior. 
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A group of social scientists from the Bureau of Applied Social Re- 
search, Columbia University, repeated in 1948 a program of research 
conducted from May until November, 1940. They remained in Erie 
County, Ohio, during these two periods to interview 600 respondents 
during the respective presidential campaigns for the purpose of clarifying 
research techniques and observing voter behavior during the last seven 
months of a presidential campaign. They found that 13 per cent of the 
voters changed their minds during the last few weeks of the campaign. 
What caused these people to vote as they did? Or, what caused them 
to change their minds? The factors determining their vote became the 
basic problem of the project, leading to one of the most complete studies 
of voting behavior ever undertaken. Both the student and the politician 
can learn a great deal about voting behavior and campaign procedures 


from this thorough piece of work. — _ 


University of Idaho. 


The Art of Administration. By Orpway Trap. (New York: McGraw- 
Hill Book Co., Inc. 1951. Pp. xvi, 223. $3.75.) 


This book is a stimulating, reflective, and concise discussion of the 
tasks of administration in a society marked by conflicting group interests 
and struggle for profit and power. Its major objective is to discover “how 
individual personalities can become enriched as they are necessarily im- 
mersed in corporate affairs.” The author’s general approach is that of the 
sociologist and the social psychologist studying how people behave in 
mass organizations. His characterization of administration is essentially a 
refinement of Brooks Adams’ concept as “the capacity to coordinate many, 
and often conflicting, social energies in a single organism, so adroitly that 
they shall operate as a unity.” Administration in an industrialized, techno- 
logical society is regarded as a process of harmonizing conflicting purposes 
and interests among groups, and of relating the individual and society in 
a way that enriches the individual personality. 

The treatment throughout is urbane and humane. The author is 
aware of terminological difficulties and the lack of precision in the study 
of administration, but he resists the propensity of the sociologist to define 
and define. This book appears at a time when the sociological-psycho- 
logical approach to administration has become fashionable. Tead handles 
the psychological material sensibly, with an economy of words, and with 
a strong sense of realism that stems from mature and digested experience. 

Tead rejects the good government formulation in public administra- 
tion. He views human nature as dynamic, responsive, and sensitive to 
creative, self-enlarging appeals; and he rejects a static, belittling, and 
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deprecatory view of the individual. His discussion of democracy as aspira- 
tion, as process, and as method is stimulating and interesting. 

The analysis goes a long way toward correcting the manipulative bias 
in recent human behavior studies. Tead’s premise is “that the individual’s 
fullest use of his talents is prompted under conditions which he has 
helped to determine and which he cherishes because he finds them helpful 
to his most satisfying self-expression and growth.” Thus, one necessary 
condition for personality growth is “responsible democratic participation 
in those affairs which contribute most directly to assure one’s well-being.” 
Democracy in corporate situations becomes a basic requirement for per- 
sonality growth. Should corporate business administration be democratic? 
Tead says: yes, we should apply demoratic methods “wherever there is 
associated human effort for worthy common ends.” 


, ; : MarvER BERNSTEIN. 
Princeton University. 


A Manual of City Government in Michigan. By CLaupe R. Tuarp. (Ann 
Arbor: University of Michigan Press. 1951. Pp. vi, 175. $2.75.) 


A Manual of Village Government in Michigan. By CLaupe R. THarp. 
(Ann Arbor: University of Michigan Press. 1951. Pp. vi, 118. $2.25.) 


Of the many manuals designed for the use of municipal officials, these 
two volumes probably represent the most useful form of presentation. The 
style is narrative and full references are made to the sources in the law. 
It seems to the reviewer that the manuals give too much preference to 
statutes and neglect the legal decisions interpreting these statutes. Out of 
three hundred fifty-nine footnotes in the Manual of City Government in 
Michigan only thirty-nine refer either directly or indirectly to legal deci- 
sions. 

The contents of both volumes are similar. A brief history of the 
development of municipal government in Michigan and a description 
of the organization of cities and villages precedes each volume. The manual 
discusses topics under the following heads: (1) organizational procedure; 
(2) personnel; (3) powers and duties of officers, boards, commissions and 


other agencies; and (4) financing. ——— 


University of Utah. 


American Military Government in Korea. By E. Grant Meape. (New 
York: King’s Crown Press. 1951. Pp. xii, 281. $3.75.) 


This book attempts to portray the first year of American military 
government in Korea by describing the situation as it existed in Cholla 
Nam Do. The author expresses this choice in his opening paragraph in 
these words: “To effect balance in this examination it seems best to select 
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a unit small enough so that causes and effects may be presented with 
clarity, and yet large enough so that any contribution to United States 
policies concerning Korea may be ascertainable.” 

Whether this limitation of area is valid for a study of all Korea is open 
to serious doubts. Programs designed for a province or a group of provinces 
may have little significance in the rest of the country. A case in point 
would be comparing the problems of Cholla Nam Do with those of 
Kangwon Do where conditions vary greatly. Kangwon Do, with its moun- 
tains, is split by the 38° parallel. Its industries, mining, and small agri- 
culture present a very different picture and a very different set of problems. 
Dr. Meade’s book fails to recognize these problems and their effect on 
USAMGIK. However, the book is a good portrayal of one province and 
the attempts of military government officials to implement the directives 
from Seoul during the first year of American occupation of South Korea. 


: ; ELLsworTH E. WEAVER. 
University of Utah. 


Labor and Industrial Relations. By RicHarp A. Lester. (New York: The 
Macmillan Company. 1951. Pp. x, 413. $4.25.) 


America’s Needs and Resources. By J. Freperick DeEwnurst and As- 
sociates. (New York: The Twentieth Century Fund. 1947. Pp. 812. 
$5.00.) 


The author is to be complimented for his insistence upon a broad 
conceptional approach to this area of study. He states: “Labor-manage- 
ment relations are complex. They have racial, political and psychological 
as well as economic aspects. What workers or management believe or fear 
may be more pertinent to the solution of a labor problem than statistical 
facts or logical economic reasoning. The various social sciences—eco- 
nomics, psychology, sociology, and political science—are all needed for 
a full understanding of human relations in American industry.” 

Although the analysis is general, the author is not unaware of the 
limits of present knowledge with respect to labor-industrial relations. 
The author’s inductive method provides an intellectual stimulus and new 
approach, generally found lacking in most literature dealing with this 
controversial field today. Professor Lester has performed an admirable 
task in coming to grips with pressing problems in the field of labor- 
industrial relations. This book, in the reviewer’s opinion, will find a ready 
reception in the “market” as did his very excellent book, Economics of 
Labor, ten years ago. 

The second book is rich in comparative statistical data. Dr. Dewhurst 
and his associates have taken “good measure” of the economy in all of its 
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many important fields, although the basic estimates of future employment 
and productivity, of income, consumption and expenditure patterns have 
been somewhat upset by the demands upon the economy due to the 
present emergency effort. 

In terms of basic data this ready reference is well documented and 
very readable. The approach of depicting basic trends, and national 
requirements for the future, in regard to (1) consumer requirements, (2) 
capital requirements, (3) government costs and foreign transactions, and 
(4) resources and capacities, provides political scientists with excellent 
data for projection with respect to public policy, both foreign and 


domestic. 
Reep L. FriscHKNECHT. 


University of Utah. 


Intergovernmental Relations in the United States as Observed in the State 
of Minnesota. Edited by Wittiam ANDERSON and Epwarp W. Weip- 
NER. (Minneapolis: University of Minnesota Press.) Number I— 
Intergovernmental Relations and the Courts. By Forrest TALBOTT. 
(1950. Pp. xi, 148. $3.00.); Number I]—Intergovernmental Relations in 
Highways. By R. A. Gomez. (1950. Pp. vii, 123. $2.50.); Number III— 
Intergovernmental Relations in Education. By Ropert Morvan. (1950. 


Pp. xi, 220. $3.50.) 


The three volumes are but three sections of a projected ten-part study 
on intergovernmental relations in the United States as observed since 
1946 in Minnesota. Four of the as yet unpublished parts will deal with 
functional programs, a fifth will examine fiscal relations, and two will 
summarize and conclude (Minnesota and Its Local Governments by Ed- 
ward W. Weidner and staff, and Minnesota and the Nation by William 
Anderson and staff). The studies and their publications were made 
possible under a Rockefeller Foundation grant. 

When the series is completed, published materials on state and local 
government in Minnesota, measured in both quantitative and qualitative 
terms, are going to be some of the best in the United States. Basing one’s 
observation on the three published volumes, a most obvious and directly 
measurable contribution of the series will be its value to the student and 
practitioner of government in Minnesota. 

_ Although some hypotheses and teniative conclusions have gone into 
the first three volumes of the series, the editors state that in the main, 
these are being held for further consideration and possible inclusion in the 
two summary volumes. The editors “welcome any new facts and insights 
that can be adduced by our readers.” A broad evaluation of the project 


can, therefore, only be made at a later date. 
IvAN HINDERAKER. 


University of California at Los Angeles. 
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Workmen’s Compensation in New Mexico. By Ropert W. THomas, 
Department of Economics, University of New Mexico. (Albuquerque, 


New Mexico. 1950. Pp. 179. $2.00.) 


The first effective Workmen’s Compensation Act in the United 
States was passed in 1908 by the federal government for the protection 
of its civil employees. It was followed in 1911 by laws in ten states cover- 
ing employees in private industry. By 1948 workmen’s compensation laws 
had been enacted in each of the 48 states, in Puerto Rico, Hawaii, Alaska, 
and the Philippines; and federal legislation had been extended to apply 
to employees in the District of Columbia, and to longshoremen and 
harbor workers. 

In principle, these laws are designed to assure prompt payments of 
benefits to injured employees or to the dependents of those killed while 
performing their work, regardless of who is at fault. Thus they constitute 
the first social insurance program, antedating that which resulted in the 
Social Security Act of 1935. As a pioneer program, introduced at a time 
when the public attitude toward social security legislation was quite 
different from that now prevailing, the provisions of these individual laws 
indicate varying degrees of inadequacy. 

The study which is the subject of this review is a detailed analysis 
of one of the state laws, both in respect to its provisions and to its 
operation. To measure the adequacy of both, the author employed two 
criteria: (1) the legislation in effect in the neighboring state of Arizona, 
which is fairly comparable to New Mexico in population, geography, and 
industry, and (2) the ideal legislation proposed by the Fifteenth National 
Conference on Labor Legislation held in Washington, D. C., in 1948. In 
comparison with both of these, the New Mexico Workmen’s Compen- 
sation Act is inadequate in respect to coverage, benefits, and administration. 
The greatest inadequacy revealed by the study is the lack of reliable 
information concerning the operation of the legislation. This lack occurs 
because of inherent defects in the law itself: (1) acceptance or rejection 
is an elective or voluntary matter even with the employers covered; and 
(2) the law is court-administered with no state administrative agency 
effectively charged with the responsibility of keeping records. 

An interesting feature of this study is the questionnaire which was 
submitted to a small, but representative, sample of employees covered 
by the law to determine the extent of their knowledge of the protection 
they have under it. Their knowledge proved to be very vague in most 
instances, and nearly a third of the employees questioned had no knowl- 
edge of the law. Workers belonging to unions were generally better 
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informed than nonunion workers. Those engaged in retail selling and in 
construction work indicated more knowledge of the law than those engaged 
in other occupations. 

The study concludes with some recommendations which will be of 
interest not only to students of economics and political science (particu- 
larly those in the fields of social security and public administration), but 
also to legislators as a guide for practical reform of existing legislation. 


er Virainia B. SLOAN. 
University of New Mexico. 


The Labor Problem in the Public Service. By Morton RoBert GopINe. 
(Cambridge: Harvard University Press. 1951. Pp. xii, 305. $5.00.) 


This is only the second comprehensive study of labor-management 
relations in government which has so far appeared in this country. The 
author devotes about a third of his book to the practical aspects of union 
growth (chiefly at the federal level), the objectives of unionism, and 
strikes and political activity. Throughout, he compares French and (to a 
less extent) British experience in these fields. He demonstrates the 
relative reluctance of government, especially the courts, to recognize 
“rights” of employees as to union membership, and as to policies similar 
to those promoted by unions in private industry. 

About a quarter of the volume traces the development of legislative 
and administrative policy (again, primarily at the federal level) as to 
employee relations. Pressures on legislatures—in Washington, in the 48 
state capitols, and in most city halls—by public employees is an endemic 
element in our political life. If a full right to collective bargaining by 
government employees has not been generally achieved, it is not insignif- 
icant that by 1946, the Bureau of Labor Statistics had recorded 21 federal, 
3 state, and 79 county and local agreements. Many more must have since 
been negotiated. The most acute need on both sides is, of course, greater 
flexibility in wage and salary rate-setting. This presents an insoluble 
problem until legislatures go beyond the present philosophy of permanent 
wage scales mitigated by occasional delegations of administrative discretion, 
often too spotty to satisfy legitimate employee interests in wage policy. Or, 
to employee representation, Mr. Godine points to some conspicuous 
examples of effective representation plans—notably T.V.A. and Bonne- 
ville—which, he believes, should be extended broadly. 

The rest of the volume is devoted to an acute analysis of some of 
the theoretical problems implicit in all aspects of governmental labor- 
management relations. The “state as sovereign” underlies the difference, 
both in theory and in law, between the rules that government recognizes 
as binding on itself and those which it imposes on private employers. 
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This whole field of political theory and practice has not before been 
so clearly portrayed or so thoroughly explored. The volume is a distinct 
addition to the general, as well as the specialized, literature of political 
science. The author’s “proposed principles” for governmental policy on 
labor-management relations may well point the way toward correlating 
the policy more nearly with the principles which government requires in 
private relations. It is regrettable that the analysis of the literature was 


not carried much beyond the mid 1940’s. 
Puituips BRADLEY. 


Syracuse University. 


Problems of Labor. By GLENN W. Miter. (New York: The Macmillan 
Company. 1951. Pp. 560. $5.00.) 


A collegiate textbook on the “problems of labor” would presuppose 
that an introductory semester had already been devoted to studying the 
“economics of labor.” Mr. Miller’s book contains brief notations on the 
size and composition of the labor force, labor productivity, some wage 
theories, and two chapters on the history of the American union move- 
ment; but a more detailed study of these topics along with others such as 
hours, labor mobility and turnover, the conditions of the labor market, 
labor classification and skills, and even the dimensions of the labor factor 
is probably a desirable prerequisite to the consideration of labor’s problems 
as presented in this book. 

Mr. Miller’s innovation may be in the organization of material. He 
juxtaposes treatments of problems and solutions—for example, a chapter 
entitled “Old Age Dependency: The Problem” is followed by another 
on “Old Age Dependency: Attempted Solutions.” No major labor prob- 
lems have been omitted, and certainly the discussions of possible solutions 
are complete. The emphasis placed upon the role of government in labor 
problems is undoubtedly proper, for the increasingly greater part taken 
by government in the labor-management tangle deserves extended treat- 
ment. At least one recent textbook is devoted exclusively to this develop- 
ment (Witney, Fred, Government and Collective Bargaining [New York: 
J. B. Lippincott Company, 1951]). 

The author, through his explanations of the various theories of wages, 
identifies himself with the modern “collective bargaining” school of labor 
economists so excellently typified by Richard Lester of Princeton in his 
controversy with Fritz Machlup of Johns Hopkins in the economic journals 
concerning the validity of the entire “marginal productivity” analysis. As 
such the book should gain favor with many labor economists, while some 
of the more traditional theorists will find in it useful information to sup- 
plement their more ordered framework. 
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The book is certainly an adequate text for a “problems” course in 
labor. It will probably prove well suited for the teaching of a one-semester 
course because of its reasonable length, its regular chapter divisions, and 


its lucidity. Howarp L. BALsLEY. 
Russell Sage College. 


The Supervision of Personnel. By JoHN M. PrirFNeR. (New York: Prentice- 
Hall, Inc. 1951. Pp. 454. $6.00.) 


The original 1935 edition of Pfiffmer’s Public Administration fails to 
mention “supervision” as a part of the administrative process. It is, there- 
fore, a sign of development in the field of administration, as well as a 
tribute to Dr. Pfiffner’s personal development, to see him publish an 
exhaustive study on supervision as a factor in management. Pfiffner has 
attempted to fill what he considers a void in the human aspects of 
administration by writing a book which purports to present the “why” 
instead of the “how” approach to the problem of management and 
administration. In order to do this, Dr. Pfiffmer has felt it necessary to 
formulate several hypotheses or “assumptions” stemming from “research 
in the social sciences,” and “pragmatic experience” as written in the 
management field. 

After a slow introduction, and a refreshingly naive chapter on super- 
vision and human nature, the author settles down to a discussion of the 
subject. His treatment of Part II, “Organization and Management,” is down 
to earth, but difficult to read, and the presentation could have been 
improved by a clear-cut definition of the term “supervision.” Nowhere 
in the book has the reviewer found a satisfactory statement of what 
supervision is. The book’s value lies in Parts III and IV, “Social Aspects 
of Supervision” and “Motivation,” in which are chapters on the informal 
aspects of organization, communications, attitudes, and the effect of co- 
operation and conflict on morale. He has also presented worth-while dis- 
cussions of leadership, incentives and motivation, and employee partic- 
ipation. 

This reviewer feels that what might have been several good chapters 
have been expanded to book length. The presentation of much good 
original material, and the synthesis of much excellent published material 
has been weakened by the author’s habit of attempting to lend a scientific 
objectivity, lacking in the social sciences, to his conclusions and observa- 
tions. The selected readings at the end of each chapter are of distinct 
value, but much of the book’s documentation is not completely up to date. 


; ; , W. Ricuarp LomMax. 
Indiana University. 
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SixTH ANNUAL MEETING 
THE WESTERN POLITICAL SCIENCE ASSOCIATION 
in conjunction with 


THE ARIZONA MUNICIPAL LEAGUE 


| 
Monday and Tuesday, April 14-15, 1952 | 


University of Arizona, Tucson, Arizona 


PRELIMINARY PROGRAM 


THEME: “Practical Realism in Government and Politics” 
MONDAY, APRIL 14 


8:45 a.m. 


REGISTRATION: Student Union Building 


9:15 a.m. 
Rounp TABLE I: Pressure Politics in the West 
Chairman: Hugh A. Bone, University of Washington. 


Rounpb TABLE II: The United States and Political Instability in 
Latin America 


Chairman: Paul Hadley, University of Southern California 


Rounpb TaB Le III: The “New Deal” in Retrospect and Prospect 


Chairman: To be announced 


12:15 p.m. 


LUNCHEON: Student Union Building 
Speaker: Sam T. ADAMS 
Personnel Director, Bureau of the Budget, 


Executive Office of the President 
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2:30 p.m. 
Rounp TaBLteE IV: What State Municipal Leagues are Doing in the West 
Chairman: Paul Kelso, University of Arizona 
Rounp TABLE V: The Generals and the Economy 
Chairman: G. Homer Durham, University of Utah 
Rounp TaBLe VI: The Rehabilitation of American States 
Chairman: Thomas C. Donnelly, University of New Mexico 


7:00 p.m. 
DINNER: Student Union Building 
Speaker: D. F. FLeminc, Vanderbilt University 


TUESDAY, APRIL 15 


8:00 a.m. 
BREAKFAST: Student Union Building 


Annual Business Meeting of the Association 
and Election of Officers for 1953 


9:30 a.m. 


Rounp Taste VII: A Realistic Analysis of Current American 
Foreign Policies 


Chairman: Totton J. Anderson, Univ. of Southern California 
Rounp Taste VIII: The Political Scientist’s Opportunities and Responsi- 


bilities in Getting Students into Active Participation in Politics and 
Government 


Chairman: To be announced 


Rounp TABLE IX: 1952 Political Prospects in the Western States 
Chairman: Herman H. Trachsel, University of Wyoming 


12:30 p.m. 
LUNCHEON: Student Union Building 
Speaker: To be announced 


2:30 p.m. 


Rounp TABLE X: Facing Up to Water Supply Problems in the Southwest 
Chairman: To be announced 
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General Information. 


Through the courtesy of the University of Arizona, registered attend- 
ants of the Sixth Annual Meeting will find convenierit accommodations 
at a nominal charge in the modern dormitories of the University. Reserva- 


tions should be sent to Professor Neal D. Houghton, University of Arizona, 
Tucson, Arizona. 


The fourth annual Institute of International Affairs, held at the 
University of Washington, June 25-27, 1951, under the sponsorship of 
the Department of Political Science and the Division of Adult Education, 
was devoted to the subject “New Frontiers of American Foreign Policy.” 
The program included the following speakers and addresses: Schuyler C. 
Wallace, Columbia University, “American Foreign Policy with Respect 
to Western Europe”; Hans Kelsen, University of California, “Recent 
Trends in the Law of the United Nations”; Haldore E. Hanson, Depart- 
ment of State, “American Foreign Policy and the Point Four Program”; 
James W. Brown, University of Washington, “Selling Democracy Abroad”; 
and Linden A. Mander, University of Washington, “International Under- 
standing Through Films.” 


Two hundred and three delegates participated in discussions at the 
Eleventh Annual Conference of the Western Governmental Research 
Asssociation in Los Angeles, October 4-5. Six panels and three luncheon 
and dinner speakers reviewed current problems and prospects of govern- 
mental research in the western area. 

Professor John Pfiffner’s group outlined purposes and procedures 
employed in recent psychological and sociological surveys of federal 
agencies, conducted by the University of Southern California, and the 
University of California at Los Angeles. 

Personnel and manpower problems were surveyed by a group headed 
by Winston W. Crouch, director, Bureau of Governmental Research, 
University of California at Los Angeles. 

Edwin Cottrell conducted the panel on urban research, which agreed 
upon the fundamental significance, to metropolitan studies, of govern- 
mental unit and area relationships. 

Addressing the first luncheon meeting, Henry Reining, Jr., School of 
Public Administration, University of Southern California, discussed his 
survey of Boulder City, Nevada. The project was undertaken to determine 
whether and how Boulder might be transferred from federal owner- 
ship to municipal corporation status. Final recommendations were for a 
gradual transfer to full municipal self-government under the Nevada con- 
stitution and laws. 
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The summer meeting of the Southern California Political Science 
Association was held at the University of Southern California, on Friday, 
July 20. The speakers were: Eugene Jacobson, Survey Research Center, 
University of Michigan, discussing “Psychological Frontiers of Political 
Behavior”; and M. Nelson McGeary, Pennsylvania State College, com- 
paring “California and Pennsylvania Politics.” 

The fall meeting of the Association was held on November 2. 


The Western Political Quarterly deplores the untimely death of 
Mrs. Frances M. Foster, who served altruistically as a copy reader during 
the last year. Her valuable help and editorial suggestions contributed 
substantially to the success of the Quarterly. 


William Harbold, University of Washington, who has been awarded 
a Fulbright grant for a year’s study in France, has been granted a leave 
of absence. 


Dell G. Hitchner has been advanced to an associate professorship at 
the University of Washington. 


Walter L. Riley has been appointed assistant dean of the College 
of Arts and Sciences at the University of Washington. 


Schuyler C. Wallace, Columbia University, and Hans Kelsen, Uni- 
versity of California (Berkeley), were visiting members of the summer 
quarter staff at the University of Washington. 


The United States Air Force has contracted with the University of 
Washington to carry on a three year project to test the effectiveness of 
communicating by airplane-dropped leaflets. During the summer, Hugh 
A. Bone was associated with the planning group for the project. 


Dr. Frank Munk, Reed College, was in charge of special courses 
in World Political Geography organized by the commanding general of 
the Fourth Air Force at the University of Portland. 


Dr. George Grassmuck, assistant professor of Political Science at 
Boston University, is serving as visiting assistant professor of Political 
Science at UCLA for the current year. 
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Bruce T. Adkinson, formerly of Princeton, is now serving as lecturer 


in Political Science at UCLA. 


Dr. Andrew Gyorgy served as visiting professor at UCLA during 
the summer of 1951. 


Dr. George V. Wolfe has been appointed to the chairmanship of 
the Division of Social Sciences at the College of Idaho. 


Wesley Fishel, formerly of the faculty of the University of California 
at Los Angeles, has been appointed assistant professor of Political Science 
and Public Administration at Michigan State College. 


Robert Vance Presthus, formerly of the faculty of the University of 
Southern California, has been appointed to an associate professorship in 
Political Science and Public Administration at Michigan State College. 


Professor Graham H. Stuart, Stanford University, returned from an 
extended tour which included visits to most European diplomatic outposts 
of the United States. 


Dr. S. Grover Rich, University of Utah, is spending the academic 
year 1951-1952 at Columbia University under a Ford Foundation grant. 


Messrs. John P. Vloyantes and Reed Frischknecht have been appointed 
as instructors at the University of Utah for the academic year 1951-1952. 


Dr. Jesse W. Reeder has been appointed lecturer in Political Science 
at the University of Utah. 

















IN HONOR OF 


CHARLES AUSTIN 
BEARD 


A.rrep A. Knopf, INc. announces the inauguration of the 
Charles Austin Beard Memorial Prize. This prize, intended to 
honor a great American, comprising five hundred dollars in cash 
and a contract for volume publication on terms set forth in the 
entry blank, will be offered in even years for a work in Political 
Science and in odd years for a work in American History. Any 
citizen of the United States not over forty years of age at the 
time of the closing date for entries will be eligible. 


Manuscripts must deal with those subjects, and in a suitable 
manner, likely to appeal to the educated and mature American 
lay reader rather than to the specialist. Doctoral dissertations or 
works of a purely scholarly nature with a necessarily limited ap- 
peal are not eligible and will not be considered by the publisher. 


Manuscripts should be not shorter than 50,000 words nor 
longer than 150,000 words. Other things being equal, works of 
approximately 100,000 words in length will be favored. 


Manuscripts must be submitted in clear typescript form com- 
plying in all respects with instructions set forth in the pamphlet 
which will be supplied candidates on application to the publisher 
who will also send a formal entry blank on request. Manuscripts 
must be in the publisher’s hands complete and ready for the 
printer no later than July 31st of each year. 


ALFRED - A+ KNOPF, Publisher 
501 Madison Avenue, New York 22 
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Aspects of American Government 


A symposium edited by Sidney D. Bailey. Foreword by Commander 
Stephen King-Hall. Contributors include D. W. Brogan, Henry Steele 
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